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STATUTORY INSTRUMENTS

2010 No. 1996
CLIMATE CHANGE

The Aviation Greenhouse Gas Emissions
Trading Scheme Regulations 2010

Made - - - - 3rd August 2010
Laid before Parliament 6th August 2010
Coming into force 31st August 2010

The Secretary of State is a Minister designated(a) for the purposes of section 2(2) of the European
Communities Act 1972(b) in relation to the environment.

These Regulations make provision for apurpose mentioned in section 2(2) of that Act, and it appears
to the Secretary of Statethat it isexpedient for the referencesto EU instrumentsin these Regulations
to be construed as references to those instruments as amended from time to time.

I n accordance with section 2(4) of the Pollution Prevention and Control Act 1999(c) (the*1999 Act”)
the Secretary of State has consulted the Environment Agency, the Scottish Environment Protection
Agency, and such bodies or persons appearing to the Secretary of State to be representative of the
interests of local government, industry, agriculture and small businesses, and such other bodies and
persons, as the Secretary of State considers appropriate.

Accordingly the Secretary of State, in exercise of the powers conferred by section 2(2) of the
European Communities Act 1972 and section 2 of the 1999 Act, as read with paragraph 1A of
Schedule 2 to the European Communities Act 1972(d), makes the following Regulations:

(&) S.I.2008/301.

(b) 1972 c. 68; section 2(2) was amended by section 27(1)(a) of the Legislative and Regulatory Reform Act 2006 (c. 51) and by
section 3(3) of, and Part 1 of the Schedule to, the European Union (Amendment) Act 2008 (c. 7).

(c) 1999 c. 24. Under section 57 of the Scotland Act 1998 (c. 46), despite the transfer to the Scottish Ministers of functionsin
relation to implementing obligations under Community law in respect of devolved matters, the function of the Secretary of
State in relation to implementing those obligations continues to be exercisable by the Secretary of State as regards Scotland.
And similarly, under paragraph 5 of Schedule 3 to the Government of Wales Act 2006 (c. 32), despite the transfer to the
Welsh Ministers of functions under section 2 of the 1999 Act so far as exercisable in relation to Wales (except in relation
to offshore oil and gas exploration and exploitation), those functions continue to be exercisable by the Secretary of State in
relation to Wales for the purpose of implementing any Community obligation of the United Kingdom.

(d) Paragraph 1A of Schedule 2 wasinserted by section 28 of the Legislative and Regulatory Reform Act 2006 and amended by
S.1. 2007/1388 and by section 3(3) of, and Part 1 of the Schedule to, the European Union (Amendment) Act 2008.
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PART 1

General

Citation and commencement

1. These Regulations may be cited as the Aviation Greenhouse Gas Emissions Trading Scheme
Regulations 2010 and come into force on 31st August 2010.

I nterpretation

2. In these Regulations—

“2009 Regulations’ means the Aviation Greenhouse Gas Emissions Trading Scheme
Regulations 2009(e);

“additional daily penalty” has the meaning given by regulation 30(1)(b);

“address’ means, in relation to electronic communications, any number or address used for
the purpose of such communication;

“aerodrome operator” has the meaning given by regulation 48(b);
“aircraft operator” has the meaning given by regulation 3;

“alowance’ has the meaning given by Article 3 of the EU ETS Directive;
“appeal body” has the meaning given by regulation 52(9);

“ared’, in relation to aregulator, means—

(& inrespect of the Environment Agency, England and Wales;

(b) inrespect of the Scottish Environment Protection Agency, Scotland;
(c) inrespect of the chief inspector, Northern Ireland;

“authority” has the meaning given by regulations 7 and 51(7);

“aviation activity” means the category of aviation activity listed in Annex | to the EU ETS
Directive, but with the reference to 1st January 2012 omitted,;

“aviation emissions’ means emissions from an aviation activity;
“benchmarking plan” means a plan issued under—

(8 regulation 10(1)(a); or

(b) regulation 10(1)(a) of the 2009 Regulations,
“benchmarking year” means—

(@ for thetrading period 2013 to 2020, 2010; and

(b) for subsequent trading periods of eight calendar years, the calendar year ending 24
months before the beginning of the period;

“chief inspector” means the chief inspector constituted under regulation 8(3) of the Northern
Ireland Regulations;

“Commission list” means the list of operators set out in Commission Regulation (EC) No
748/2009 on thelist of aircraft operatorswhich performed an aviation activity listed in Annex
| to Directive 2003/87/EC on or after 1 January 2006 specifying the administering Member
State for each aircraft operator(f), as amended from time to time;

“electronic communication” has the same meaning asin the Electronic Communications Act
2000(9);

“eligible UK operator” has the meaning given by regulation 15;
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“emissions’ means the release of greenhouse gases into the atmosphere;
“emissions plan” means a plan issued under—

(& regulation 19(1)(a); or

(b) regulation 15(1)(a) of the 2009 Regulations;

“EU ETS Directive” means Directive 2003/87/EC of the European Parliament and of the
Council establishing a scheme for greenhouse gas emissions allowance trading within the
Community and amending Council Directive 96/61/EC(h), as amended from time to time;

“greenhouse gases’ has the meaning given by Article 3 of the EU ETS Directive;

“independent verifier” means aperson or body accredited or endorsed by UKASto carry out
the verification requirements of Article 15 of the EU ETS Directive;

“Monitoring and Reporting Decision” means Commission Decision 2007/589/EC
establishing guidelines for the monitoring and reporting of greenhouse gas emissions
pursuant to Directive 2003/87/EC of the European Parliament and of the Council(i), as
amended from time to time;

“Northern Ireland Regulations’ means the Pollution Prevention and Control Regulations
(Northern Ireland) 2003(j);

“Planning Appeals Commission” meansthe Planning A ppeal s Commission established under
Article 110 of the Planning (Northern Ireland) Order 1991(k);

“registered office” (except in Schedul e 6) means the registered officein the United Kingdom
that is required under section 86 of the Companies Act 2006(1);

“regulator” has the meaning given by regulations 4, 5 and 6;

“tonne-kilometre data’ has the meaning given by Part B of Annex 1V to the EU ETS
Directive;

“tonne-kilometres’ has the meaning given by Part B of Annex |V to the EU ETS Directive;
“trading period” means one of the following periods—

(@ 2012

(b) 2013to 2020; or

(c) subsequent periods of eight calendar years;

“UK operator” means a person who is—

(@ identified in the Commission list; and

(b) specifiedinthat list as an operator to be administered by the United Kingdom;
“UKAS’ meansthe United Kingdom Accreditation Service(m).

Aircraft operator

3.—(1) A personisan“aircraft operator” in relation to each calendar year from 1st January 2010
where in respect of that calendar year that person—
(a) isaUK operator; and
(b) performs an aviation activity (or is deemed to perform an aviation activity in accordance
with paragraph (5)).
(2) Where the regulator cannot identify the UK operator that performed an aviation activity it

may, where the owner of the aircraft at the time it was used to perform the activity (“the owner”)
isaUK operator, serve anotice on the owner.

(3) A notice under paragraph (2) must—
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(@) wherethisinformation is available to the regulator, specify the dates, times and locations
of the activity;

(b) be accompanied by such evidence relevant to the activity as the regulator considers
appropriate; and

(c) require the owner to inform the regulator of the identity of the person who performed the
activity, by the deadline specified in the notice.

(4) Thedeadline specified inanoticegiven under paragraph (2) may be extended by theregulator.

(5) Where the owner does not comply with a notice served under paragraph (2) by the deadline
as so specified or extended, the owner is, following that deadline, deemed to be the person that
performed the aviation activity.

Regulator: general

4.—(1) Subject to regulations 5 and 6, the regulator of a UK operator is—
(@) the Environment Agency, where the UK operator—
(i) hasitsregistered office in England or Wales; or
(ii) does not have aregistered office;

(b) the Scottish Environment Protection Agency, where the UK operator has its registered
officein Scotland,;

(c) the chief inspector, where the UK operator has its registered office in Northern Ireland.

(2) For the purposes of regulation 51, the regulator of an operator who is not a UK operator is
the Environment Agency.

Regulator: assessment of emissions

5—(1) Wheretheregulator issatisfied that therelevant dataisavailabletoit, theregulator (“A”)
must—

(a) assesswhether the highest percentage of aviation emissions of an aircraft operator without
aregistered office (“B”) are attributable to the area of a different regulator (“C");

(b) do so by 14th December in the final year of each trading period; and

(c) make this assessment taking into account data from the beginning of the trading period
to the date of the assessment.

(2) Where that assessment shows that the highest percentage of emissions is attributable to the
areaof C, A must give noticeto B and C by 21st December in the final year of the trading period.

(3) Where—
(@) A hasgiven notice under paragraph (2); and

(b) the regulator for the trading period following that notice is not determined under
regulation 6,

Cistheregulator of B from the beginning of that trading period.

Regulator: changein registered office
6.—(1) Where—
(@) aUK operator changes itsregistered office to the area of a different regulator (“A”); and
(b) the UK operator gives notice of the change to A and its existing regulator,
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A istheregulator of the UK operator from the beginning of the trading period following the service
of the notice.

(2) Where—

(@) a UK operator which did not have a registered office in a trading period acquires a
registered office;

(b) that registered office isin the area of aregulator (“A”) that is not the regulator (“B”) of
the UK operator in the trading period; and

(c) the UK operator gives notice of the acquisition to A and B,

A istheregulator of the UK operator from the beginning of the trading period following the service
of the notice.

Authority

7. Inthese Regulations the authority, in relation to a UK operator, is—
(@) the Welsh Ministers, where the UK operator—
(i) isregulated by the Environment Agency; and
(i) hasitsregistered office in Wales;
(b) the Scottish Ministers, wherethe regulator isthe Scottish Environment Protection Agency;

(c) the Department of the Environment in Northern Ireland, where the regulator is the chief
inspector;
(d) otherwise, the Secretary of State.

PART 2

Application for afree allocation

Application of this Part

8.—(1) This Part sets out the requirements that must be satisfied by a UK operator who wishes
to apply for allowances to be issued to it under Article 3e of the EU ETS Directive in a relevant
trading period.

(2) For that purpose, “relevant trading period” means any trading period other than—
(a) 2012; or
(b) 2013 to 2020.

Application for a benchmarking plan

9.—(1) The UK operator must apply to the regulator for abenchmarking plan by 31st December
in the calendar year preceding the benchmarking year.

(2) That application must contain—
(@) the name, telephone number and—
(i) the postal address (including postcode) in the United Kingdom for service; or
(it) the address for service using el ectronic communication,
of the UK operator;

(b) aproposed plan to monitor tonne-kilometre data from its aviation activity in accordance
with the Monitoring and Reporting Decision; and
5
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(c) afeein accordance with Schedule 1.

I ssue of a benchmarking plan

10.—(1) Where a UK operator has made an application under regulation 9 the regulator must,
by notice given to the UK operator—

(a) issue to the UK operator a plan setting how it must monitor tonne-kilometre data (“a
benchmarking plan”); or

(b) refuse to issue a benchmarking plan where it is not satisfied that the proposed plan to
monitor tonne-kilometre data complies with the Monitoring and Reporting Decision or
the EU ETS Directive.

(2) A notice under paragraph (1) must be served as soon as is reasonably practicable and in any
event within 4 months of the date of the application under regulation 9.

(3) Where the regulator by notice refuses to issue a benchmarking plan under paragraph (1)(b)
it must state in that notice what changes must be made to the application under regulation 9.

(4) Where the regulator fails to give notice in accordance with paragraph (2) the application is
deemed to be refused.

Monitoring tonne-kilometre data

11. The UK operator must monitor tonne-kilometre data from its aviation activity carried out in
the benchmarking year in accordance with a benchmarking plan issued to it under regulation 10(1)
(a) and the Monitoring and Reporting Decision.

Reporting tonne-kilometre data

12. The UK operator must—
(@) prepare areport of its tonne-kilometre data monitored in accordance with regulation 11,
(b) ensure that report—

(i) complies with the Monitoring and Reporting Decision and Annex |V tothe EU ETS
Directive; and

(ii) is verified by an independent verifier in accordance with the Monitoring and
Reporting Decision and Annex V to the EU ETS Directive; and

(c) submit that report to the regulator by 31st March in the year after the benchmarking year.

Submission of thereport to the Secretary of State and the European Commission

13.—(1) Wherethe UK operator has submitted areport under regulation 12(c) the regul ator must,
by 30th April in the year after the benchmarking year—
(@) submit that report to the Secretary of State; or

(b) subject to paragraph (2), refuse to do so whereit is not satisfied that the UK operator has
complied with the requirements of this Part,

and give notice to the UK operator of the submission or the refusal.

(2) Theregulator may submit a report to the Secretary of State under paragraph (1)(a) where a
UK operator has otherwise complied with the requirements of this Part but failed to meet the period
for compliance in regulation 9(1) or 12(c).

(3) Where the regulator by natice refuses to submit the report under paragraph (1)(b) it must
state in that notice its reasons for doing so.
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(4) Where the regulator fails to submit or refuse to submit a report in accordance with
paragraph (1), the submission of the report is deemed to be refused.

(5) The Secretary of State must submit a report submitted to it under paragraph (1)(a) to the
European Commission by 30th Junein the year after the benchmarking year.

PART 3

Application to the special reserve

Application of thisPart

14. This Part sets out the requirements that must be satisfied by an eligible UK operator who
wishes to apply for allowancesto beissued to it from the special reserve under Article 3f of the EU
ETS Directive in any trading period other than 2012.

Eligible UK operator
15—(1) Subject to paragraph (2), an eligible UK operator in atrading period is—

() aperson who becomes an aircraft operator, for the first time, after the benchmarking year
for that trading period; or

(b) an aircraft operator whose tonne-kilometre datain the second calendar year in the trading
period exceeds by more than 93.9% its tonne-kilometre datain the benchmarking year for
that trading period.

(2) A personwithin paragraph (1)(a), or an aircraft operator within paragraph (1)(b), who would
otherwise qualify asan eligible UK operator under paragraph (1) by virtue of performing an aviation
activity does not so qualify where that aviation activity is in whole or part a continuation of an
activity previously performed by a person who is or has been a person falling within the definition
of “aircraft operator” in Article 3(o0) of the EU ETS Directive.

Application to theregulator

16.—(1) The€ligible UK operator must apply to the regulator by 30th June in the third year of
atrading period.

(2) That application must—
(@) contain evidence of eligibility under regulation 15;
(b) contain tonne-kilometre data for the second year of that trading period that—

(i) complies with the Monitoring and Reporting Decision and Annex |V tothe EU ETS
Directive; and

(ii) is verified by an independent verifier in accordance with the Monitoring and
Reporting Decision and Annex V to the EU ETS Directive;

(c) wherethe applicant is eligible under regulation 15(1)(b), state—

(i) the percentage increase in its tonne-kilometres from the benchmarking year to the
second calendar year in the trading period;

(ii) the increase in its tonne-kilometres from the benchmarking year to the second
calendar year in the trading period; and

(i) theamount intonne-kilometres by which the aircraft operator exceedsthe percentage
in regulation 15(1)(b) in the second calendar year in the trading period; and

(d) contain afeein accordance with Schedule 1.
7
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Submission of an application to the Secretary of State and the European Commission
17.—(1) Wherethe€eligible UK operator has submitted an application under regulation 16(1) the
regulator must, within 4 months of the deadline for submitting that application—
(a) submit that application to the Secretary of State; or

(b) refuse to do so whereit is not satisfied that the eligible UK operator has complied with
the requirements of this Part,

and give notice to the eligible UK operator of the submission or the refusal.

(2) Wheretheregulator by notice refuses to submit the application under paragraph (1)(b) it must
state in that notice its reasons for doing so.

(3) Where the regulator fails to submit or refuse to submit the application under paragraph (1)
within the period specified in that paragraph the application is deemed to be refused.

(4) The Secretary of State must submit an application submitted to it under paragraph (1)(a) to
the European Commission within 6 months of the deadline for an eligible UK operator to submit
an application under regulation 16(1).

PART 4

Monitoring and reporting aviation emissions

Application for an emissions plan

18—(1) Subject to paragraph (3), a person that becomes an aircraft operator after these
Regulations come into force must apply to the regulator for an emissions plan within 8 weeks of
becoming an aircraft operator.

(2) An application for an emissions plan under paragraph (1) must contain—
(@) the name, telephone number and—
(i) the postal address (including postcode) in the United Kingdom for service; or
(ii) the address for service using el ectronic communication,
of the aircraft operator;

(b) aproposed plan to monitor the emissions from its aviation activity in accordance with the
Monitoring and Reporting Decision; and

(c) afeein accordance with Schedule 1.

(3) Anaircraft operator must not apply for an emissions plan where it has previously been issued
such a plan under regulation 19 or under regulation 15 of the 2009 Regulations.

I ssue of an emissions plan

19.—(1) Where an aircraft operator has applied for an emissions plan under regulation 18 the
regulator must, by notice given to the aircraft operator—

(a) issue to the aircraft operator a plan setting out how it must monitor emissions from the
aircraft operator’ s aviation activity; or

(b) refusetodo sowhereitisnot satisfied that the proposed plan complieswith the Monitoring
and Reporting Decision or Annex |V to the EU ETS Directive.

(2) A notice under paragraph (1) must be given as soon as is reasonably practicable and in any
event within 4 months of the date of the application under regulation 18.



Document Printed: 2010-08-13
Status: Thisisthe original version (asit was originally made). UK
Satutory Instruments are not carried in their revised form on this site.

(3) Where the regulator by notice refuses to issue an emissions plan under paragraph (1)(b) it
must state in that notice what changes must be made to the application under regulation 18.

(4) Wherean application for an emissions planisrefused under paragraph (1) the aircraft operator
must resubmit the amended application within 31 days of the refusal.

(5) Following the resubmission of an application under paragraph (4), the regulator must within
24 days comply with paragraph (1).

(6) Where the regulator failsto give notice by the deadline specified in paragraph (2) or (5) the
application for an emissions plan is deemed to be refused.

Monitoring emissions
20. From the dateit isissued with an emissions plan, an aircraft operator must, in each calendar
year from 1st January 2010, monitor its aviation emissions in accordance with—
(@) that plan; and
(b) the Monitoring and Reporting Decision.

Reporting emissions
21.—(1) Anaircraft operator must for each calendar year from 1st January 2010—
(a) prepare areport of its aviation emissions; and
(b) ensure that report—

(i) complies with the Monitoring and Reporting Decision and Annex 1V of the EU ETS
Directive; and

(ii) is verified by an independent verifier in accordance with the Monitoring and
Reporting Decision and Annex V to the EU ETS Directive.

(2) An aircraft operator must submit a report prepared and verified in accordance with
paragraph (1) to the regulator by 31st March in the following year.

Duty of theregulator to determine emissions

22.—(1) Where an aircraft operator fails to comply with regulation 21, the regulator must
determine the aviation emissions of the aircraft operator that have not been reported in accordance
with that regulation.

(2) Where the regulator is required to make a determination under paragraph (1) it must—

(a) if an aircraft operator submits a report that complies with regulation 21 late but before
the regulator makes a determination under paragraph (1), use the emissions reported for
its determination;

(b) sofar aspossible, ensure that determination complies with the Monitoring and Reporting
Decision and Annexes |V and V to the EU ETS Directive; and

(c) give notice of any determination under paragraph (1) to the aircraft operator.

(3) Where the regulator makes a determination under paragraph (1) it may charge a fee in
accordance with Schedule 1.

Emissions plan conditions

23.—(1) Each regulator must ensure that the emissions plans of the aircraft operators that it
regulates include the conditions necessary to ensure compliance with those requirements of the
Monitoring and Reporting Decision that are not covered by these Regulations.

9
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(2) Theregulator must prepare alist of the conditions that are to be included in accordance with
paragraph (1).

(3) Before preparing such a list the regulator must (after consulting the other regulators) draw
up a proposed list and—

(@) consult—
(i) the Secretary of State;
(i) the Scottish Ministers;
(iii) the Department of the Environment in Northern Ireland;
(iv) the Welsh Ministers; and
(v) any person it considers may be affected;
(b) statein the consultation the period for making representations or objections; and
(c) takeinto account any representations or objections duly made.
(4) Onceit has been prepared the list must be published by the regulator.
(5) The consultation under paragraph (3) may be undertaken jointly by two or more regulators.
(6) Theregulator may from timeto time—

(@) amend thelist of conditions prepared under paragraph (2) by following the process set out
in paragraphs (3) to (5); and

(b) make any amendments to emissions plans that are necessary to ensure that the plans
include the conditionsin that list (or in that list as so amended).

Duty to comply with conditionsin an emissions plan

24. An aircraft operator must comply with any conditions included in its emissions plan under
regulation 23.

Variation of emissions plan

25.—(1) The regulator may by giving notice to the aircraft operator amend the emissions plan
of the aircraft operator where—

(a) the aircraft operator applies to the regulator for an amendment to the emissions plan
pursuant to a condition included in an emissions plan under regulation 23; or

(b) theaircraft operator hasfailed to comply with arequirement in an emissions plan to apply
for an amendment to the emissions plan.

(2) Where the regulator amends the emissions plan of an aircraft operator under paragraph (1)
it may charge afee in accordance with Schedule 1.

PART 5

Surrendering allowances

Duty to surrender allowances

26.—(1) An aircraft operator must, for each calendar year from 1st January 2012, surrender
allowances or project credits equal to its aviation emissions by 30th April in the following year.

(2) Where an aircraft operator fails to surrender sufficient allowances or project credits under
paragraph (1)—
10
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(@) theregulator must give notice to the aircraft operator; and

(b) theaircraft operator must, by 30th April in the year after it is given that notice, surrender
allowances or project credits equal to the deficit.

(3) Forthetrading period 2012, in complying with its obligations under paragraph (1) and (where
applicable) paragraph (2) an aircraft operator must not surrender more than 15% of project credits
in the total amount of allowances and project credits surrendered.

I nter pretation

27. Inthis Part—
() “project credits’ means—
(i) CERs from project activities; and
(if) ERUs from project activities,

but excluding CERs or ERUs generated from nuclear facilities or land use, land use change
and forestry activities,

(b) “CER” means a certified emission reduction as defined by Article 3 of the EU ETS
Directive;

(c) “ERU” meansan emission reduction unit asdefined by Article 3 of the EU ETS Directive;
(d) “project activity” hasthe meaning giventoitin Article 3 of the EU ETS Directive.

PART 6
Charging
Charging
28. Schedule 1 (charging) has effect.
PART 7
Information

I nformation

29.—(1) For the purpose of discharging the regulator’s functions under these Regulations (or
under the 2009 Regulations) the regulator may serve a notice on a UK operator requiring the UK
operator to provide information.

(2) A notice under paragraph (1)—
(@) must set out the information required;
(b) may state the form in which that information isto be provided; and
(c) must state the deadline for the provision of that information.

11



Document Printed: 2010-08-13
Status: Thisisthe original version (asit was originally made). UK
Satutory Instruments are not carried in their revised form on this site.

PART 8
Civil penalties

Procedure

30.—(1) Where the regulator is satisfied that a person is liable to a civil penalty under
regulations 33 to 41 the regulator must—

(a) serve anotice on the person liable to the civil penalty; and

(b) statein that notice whether or not the personisliableto adaily penalty in accordance with
regulation 33(2), 34(2), 35(2), 37(2) or 39(2) (“additional daily penalty”).

(2) Where the regulator is satisfied that a person is liable to an additional daily penalty the
regulator must, when the amount of the additional daily penalty can be determined, serve a notice
on the person liable to the penalty specifying the total amount due under this Part.

(3) Where a civil penalty does not include an additional daily penalty the notice under
paragraph (1) must specify the total amount due; and that penalty is due one month after notice is
served under that paragraph.

(4) Whereacivil penalty includes an additional daily penalty that penalty is due on the date one
month after notice is served under paragraph (2).

(5) A civil penalty must be paid to the regulator.

(6) Any civil penalty imposed by virtue of a notice under paragraphs (1) or (2) is recoverable
by the regulator—

(@) asacivil debt; and
(b) where appropriate, in accordance with Part 9.
(7) Theregulator must, as soon asis reasonably practicable—

(a) give notice to the authority of any notice of a civil penalty served under paragraph (1) or
(2), or any further notice served under paragraph (8); and

(b) passany civil penalty paid to it to the authority.

(8) Where the regulator has served a notice on a person under paragraph (1) or (2), and
paragraph (9) applies, the regulator may (by serving afurther notice)—

(@) withdraw the notice; or
(b) modify the notice by substituting alower civil penalty.

(9) This paragraph applies where, at any time before the penalty specified in the notice is due,
the regulator ceases to be satisfied that the person isliable to the penalty specified.

Variable amounts
31.—(1) Where—
(a) anaircraft operator isliable to acivil penalty under regulation 34 or 37;
(b) aUK operator isliableto acivil penalty under regulation 39;
(c) an aerodrome operator isliable to acivil penalty under regulation 40; or
(d) apersonisliableto acivil penalty under regulation 41,

the regulator may, in a notice given under regulation 30, substitute a lower amount than specified
in those regulations.

(2) Before substituting alower amount under paragraph (1) the regulator must—

12
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() takeinto account the seriousness of the failure to comply; and
(b) ensure that the new amount provides for an effective and dissuasive penalty.

Waiver and modification
32.—(1) Subject to paragraph (3), paragraph (2) applies where—

(a) within 8 weeks of the service of the notice under regulation 30(1) the relevant person (“P")
demonstrates to the satisfaction of the regulator (or the regulator at any time becomes
satisfied) that P exercised all due diligence and took all steps possible—

(i) to comply with the provision of these Regulations giving rise to the penalty; or

(i) to rectify any failure in compliance as soon asit cameto P s hotice, provided that P
was acting reasonably in being unaware of the failure in compliance; and

(b) inall the circumstancesit is reasonable to exercise the powers set out in paragraph (2).
(2) The regulator may—

() waiveacivil pendty;

(b) impose or substitute alower civil penalty;

(c) allow P aperiod of no more than 31 days to rectify any failure in compliance before it
imposes acivil penalty, subject to such conditions (if any) asit considers appropriate;

(d) extend the time for payment.

(3) Paragraph (2) does not apply where Pisliableto acivil penalty under regulation 38 or where
acivil penaty under that regulation has been imposed.

(4) Inthisregulation—

(a) “therelevant person” meansthe person whoisliableto acivil penalty under regulations 33
to 41, or on whom acivil penalty has been imposed;

(b) “impose” meansimpose by virtue of a notice under regulation 30(1) or (2).

Failureto submit or resubmit an application for an emissions plan
33.—(1) Thecivil penaltiesin paragraph (2) apply where an aircraft operator—

(a) failsto submit (or to submit on time) an application for an emissions plan, contrary to
regulation 18;

(b) fails to resubmit (or to resubmit on time) an application for an emissions plan under
regulation 19(4).

(2) Thecivil penalties are—
(@) for afailure before 1st January 2012—
(i) £500; and

(i) £50 for each day that the application or resubmission of an application is not
provided, following the service of anotice under regulation 30(1), up to amaximum
of £4,500;

(b) for afailure on or after 1st January 2012—
(i) £1,500; and

(i) £150 for each day that the application or resubmission of an application is not
provided, following the service of anotice under regulation 30(1), up to amaximum
of £13,500.
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Failureto monitor aviation emissions

34.—(1) The civil penalties in paragraph (2) apply where an aircraft operator fails to monitor
aviation emissions, contrary to regulation 20.

(2) Thecivil penalties are—
(a) for afailure before 1st January 2012—
(i) £500; and

(ii) £50 for each day that the aircraft operator fails to monitor aviation emissions
following the service of anatice under regulation 30(1), up to amaximum of £4,500;

(b) for afailure on or after 1st January 2012—
(i) £1,500; and

(ii) £150 for each day that the aircraft operator fails to monitor aviation emissions
following the service of a notice under regulation 30(1), up to a maximum of
£13,500.

Failureto report aviation emissions
35.—(1) Thecivil penaltiesin paragraph (2) apply where an aircraft operator fails to report (or
to report on time) aviation emissions, contrary to regulation 21.
(2) Thecivil penalties are—
(@) for afailure before 1st January 2012—
(i) £1,250; and

(i) £125 for each day that the report is not submitted, following the service of anotice
under regulation 30(1), up to a maximum of £11,250;

(b) for afailureon or after 1st January 2012—
(i) £3,750; and

(i) £375 for each day that the report is not submitted, following the service of anotice
under regulation 30(1), up to a maximum of £33,750.

Making false or misleading statements

36.—(1) The civil pendty is £1,000 where a person makes a statement which is false or
misleading in amateria particular in areport submitted under regulation 12.

(2) Thecivil penalty is £1,000 where a person makes a statement which is false or misleading
in amateria particular in an application under regulation 16.

(3) The civil penalty is £1,000 where an aircraft operator makes a statement which is false or
misleading in amaterial particular in areport submitted under regulation 21.

Failureto comply with emissions plan conditions
37.—(1) Thecivil penaltiesin paragraph (2) apply where an aircraft operator failsto comply (or
to comply on time) with a condition in its emissions plan, contrary to regulation 24.
(2) Thecivil penalties are—
(@) for afailure before 1st January 2012—
(i) £500; and

(ii) £50 for each day that the aircraft operator fails to comply with regulation 24
following the service of anatice under regulation 30(1), up to amaximum of £4,500;
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(b) for afailure on or after 1st January 2012—
(i) £1,500; and

(ii) £150 for each day that the aircraft operator fails to comply with regulation 24
following the service of a notice under regulation 30(1), up to a maximum of
£13,500.

Failureto surrender sufficient allowances
38.—(1) Thecivil penalty in paragraph (2) applies where an aircraft operator—
(a) failsto surrender sufficient allowances or project credits, contrary to regulation 26(1); or

(b) fails to surrender alowances or project credits equal to a deficit, contrary to
regulation 26(2).
(2) Thecivil penalty is the sterling equivalent of 100 Euros for each allowance or project credit
that the aircraft operator failed to surrender.
(3) Inthisregulation, “sterling equivalent” means—

(@) in relation to a penalty relating to aviation emissions in 2012, the sterling equivalent
converted by reference to the first rate of conversion to be published in September of the
calendar year in which the aircraft operator is liable to the penalty in the C series of the
Officia Journal of the European Union; or

(b) in relation to a penalty relating to aviation emissions on or after 1st January 2013,
the sterling equivalent as defined in sub-paragraph (a) adjusted in accordance with
paragraph (4).

(4) If thelast Harmonised Index of Consumer Pricesfor the member States of the European Union
(“HICP") published by Eurostat before the end of April in the year in which the aircraft operator
failed to surrender the allowances or project credits shows an average percentage price increase
as compared with the last HICP published before the end of April 2012, the sterling equivalent is
increased by the same percentage.

Failureto comply with information notices

39.—(1) The civil penaltiesin paragraph (2) apply where a UK operator fails to comply (or to
comply on time) with a notice to provide information, contrary to regulation 29.
(2) Thecivil penalties are—
(@) for afailure before 1st January 2012—
(i) £500; and

(i) £50 for each day that the UK operator fails to comply following the service of a
notice under regulation 30(1), up to a maximum of £4,500;

(b) for afailureon or after 1st January 2012—
(i) £1,500; and

(i) £150 for each day that the UK operator fails to comply, following the service of a
notice under regulation 30(1), up to a maximum of £13,500.

Failureto provide assistance and advice

40. The civil penalty is £50,000 where an aerodrome operator fails to provide reasonable
assistance and advice, contrary to regulation 47.
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Failureto comply with a direction relating to an operating ban

41. The civil penalty is £50,000 where a person fails to comply with a direction, contrary to
regulation 51(4).

PART 9
Detention and sale of aircraft

General
42.—(1) Subject to paragraph (3), where—

(a) an aircraft operator has not paid a civil penalty within 6 months of the date by which it
is due under regulation 30(3) or (4); or

(b) an operator has had an operating ban imposed on it under Article 16(10) of the EU ETS
Directive,

the regulator may detain any aircraft of which the regulator has reason to believe the defaulting
operator is the operator.

(2) Where an aircraft has been detained—

(@) under paragraph (1)(a) and the aircraft operator has not paid the civil penalty and regulator
expenses within—

(i) 56 days of the date when the detention begins; or

(i) if later, 21 days of the date of service of anotice under paragraph 2(1) of Schedule 2;
or

(b) under paragraph (1)(b) and—

(i) the operating ban has not been lifted within 56 days of the date when the detention
begins; and

(ii) the operator has not paid the regulator expenses,
the regulator may, subject to the following regulations of this Part, sell that aircraft.

(3) Paragraphs (1) and (2), in relation to a detention under paragraph (1)(a), do not apply in
relation to a civil penalty imposed in respect of afailure to comply with these Regulations before
1st January 2012.

Release of air cr aft

43.—(1) The regulator must not detain, or continue to detain, or sell an aircraft under
regulation 42 if—

(@) following detention, the regulator no longer has reason to believe the defaulting operator
isthe operator of the aircraft;

(b) inrelation to a detention under regulation 42(1)(a), the aircraft operator—

(i) has made an appeal under regulation 52 in respect of the civil penalty for which the
aircraft has been detained;

(i) givestotheregulator, pending the determination of the appeal, sufficient security for
the payment of that civil penalty and any other civil penalty that the aircraft operator
has not paid; and

(ii1) pays the regulator any regulator expenses;
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(c) thedefaulting operator or any other person claiming an interest in the aircraft demonstrates
to the satisfaction of the regulator that the defaulting operator is no longer entitled to
possession of the detained aircraft, or no longer entitled to possession of a part of it, in
particular by virtue of the termination of any lease of the aircraft or of any part;

(d) in relation to a detention under regulation 42(1)(a), the aircraft operator pays to the
regulator—

(i) the civil penalty for which the aircraft has been detained;
(i) any other civil penalty that the aircraft operator has not paid; and
(iii) any regulator expenses,
(e) inrelation to a detention under regulation 42(1)(b)—
(i) the operating ban imposed on the operator is lifted; and
(ii) the operator pays to the regulator—
(aa) any regulator expenses; and
(bb) any civil penalty that the aircraft operator has not paid; or
(f) inrelation to a detention under regulation 42(1)(b)—

(i) the regulator is satisfied that the aircraft will not be flown from the aerodrome in
contravention of the operating ban; and

(ii) the operator pays to the regulator any regulator expenses.

(2) Where an aircraft has been detained, but subsequently released under paragraph (1)(c), any
unpaid regulator expenses incurred in relation to that detention are deemed to be added to any
regulator expensesthat may subsequently beincurredinrelation to an aircraft of which the defaulting
operator is the operator.

(3) Inthisregulation, “civil penalty” means a civil penalty which is due under regulation 30(3)
or (4), or under regulation 21(3) or (4) of the 2009 Regulations.

Court procedures

44 —(1) The regulator must not sell an aircraft under regulation 42(2) without the leave of the
court; and for that purpose Schedule 2 has effect.

(2) The court must not give leave under paragraph (1) in relation to a detention under
regulation 42(1)(a) except where it is satisfied that—

(a) acivil penalty isdue to the regulator;
(b) the aircraft operator has not paid the civil penalty to the regulator; and
(c) theregulator isentitled to apply to the court for leave to sell the aircraft.

(3) The court must not give leave under paragraph (1) in relation to a detention under
regulation 42(1)(b) except whereit is satisfied that—

() an operating ban has been imposed on the operator;

(b) the operating ban has not been lifted before the expiry of the period in regulation 42(2)
(b); and

(c) theregulator isentitled to apply to the court for leave to sell the aircraft.

(4) Before applying to the court for leave under paragraph (1) the regulator must, in accordance
with Schedule 2—

(a) takestepsfor bringing the proposed application to the notice of any person who may have
an interest in the aircraft; and

(b) afford those persons an opportunity of becoming a party to the proceedings.
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(5) Whereleaveisgiven under paragraph (1) the regulator must sell the aircraft for the best price
that can be reasonably obtained.

(6) Failure to comply with paragraph (4) or (5) does not make a sale under this Part void or
voidable.

Proceeds of sale

45—(1) The proceeds of any sale under these Regulations must be applied by the regulator in
the following order—

(@) in payment of any customs duty which is due in consequence of the aircraft having been
brought into the United Kingdom;

(b) in payment of any regulator expenses,

(c) inpayment of any chargesin respect of any aircraft operated by the aircraft operator which
the court has found to be due by virtue of section 73(1) of the Transport Act 2000(n);

(d) in payment of any airport charges incurred in respect of the aircraft which are due from
the aircraft operator or operator to the person entitled to levy charges in respect of the
aerodrome at which the aircraft was detained under regulation 42(1);

(e) in relation to a detention under regulation 42(1)(a), in payment of the civil penalty in
respect of which the aircraft was detained and sold;

(f) in payment of any other civil penalty that the aircraft operator has not paid which is due
under regulation 30(3) or (4) or under regulation 21(3) or (4) of the 2009 Regulations,
even where the failure giving rise to that civil penalty arose before 1st January 2012.

(2) Theregulator must, after making the payments under paragraph (1), pay any residue from the
proceeds of sale to the person or persons whose interests have been divested by reason of the sale.

Equipment and documents

46.—(1) The power to detain and sell an aircraft under regulation 42 includes the power to detain
and sell equipment and stores carried intheaircraft provided it isthe property of the aircraft operator,
and references to the aircraft in regulations 42 to 45 include references to any such equipment and
stores.

(2) Thepower of detention under regulation 42(1) extendsto any aircraft documentscarriedin the
aircraft, and any such documents may, if the aircraft is sold under these Regulations, be transferred
by the regulator to the purchaser.

Assistance of aer odrome oper ator

47.—(1) An aerodrome operator must provide such reasonable assistance and advice as the
regulator may require in connection with any of the regulator’s functions under this Part.

(2) An aerodrome operator is entitled to recover from the regulator a sum equal to any expense
reasonably incurred by it in providing the regulator with assistance or advice under paragraph (1).

I nterpretation
48. Inthis Part—
(@) “aerodrome” hasthe meaning givento it in section 105 of the Civil Aviation Act 1982(0);

(b) “aerodrome operator” means the person for the time being having the management or
control of an aerodrome or, in relation to a particular aerodrome, the management or
control of that aerodrome;
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(c) “aircraft documents’ has the meaning given by section 88(10) of the Civil Aviation Act
1982;

(d) “airport charges’ means charges payable to the owner or manager of an aerodromefor the
use of, or for services provided at, an aerodrome but does not include charges payable by
virtue of section 73 of the Transport Act 2000;

(e) “the court” means—
(i) in relation to England, Wales and Northern Ireland, the High Court; and
(i) in relation to Scotland, the Court of Session;

(f) “defaulting operator” means a person that falls under regulation 42(1)(a) or (b);

(g) “regulator expenses’ means any expenses incurred by the regulator in detaining, keeping
or selling the aircraft, including—

(i) any sums recovered from the regulator under regulation 47(2) or 59(2), or any sums
under regulation 51(5) that have not been recovered under regulation 51(6);

(i) any expensesin connection with the application to the court under regulation 44; and
(iii) any regulator expenses that are deemed to be added by virtue of regulation 43(2).

PART 10

Other sanctions

Naming of operators

49. The regulator must, by 30th June in each year, publish alist of aircraft operators that were
liable to acivil penalty under regulation 38 in the preceding 12 months.

Application for an operating ban

50.—(1) Where the Secretary of State intends to make a request to the European Commission
under Article 16(5) of the EU ETS Directive to impose an operating ban on an aircraft operator, the
Secretary of State must first—

(a) receive consent from—

(i) the Scottish Ministers, where the Scottish Environment Protection Agency is the
regulator;

(i) the Welsh Ministers, where the registered office of the aircraft operator isin Wales;

(iii) the Department of the Environment in Northern Ireland, where the chief inspector
isthe regulator; and

(b) give notice to the regulator.

(2) A notice under paragraph (1)(b) may require relevant information to be provided by the
regulator including—

(@) evidence that the aircraft operator has not complied with obligations under these
Regulations; and

(b) any enforcement action that has been taken by the regulator;
in atimescale specified in the notice.

(3) Following the giving of notice under paragraph (1)(b) and, where applicable, the provision
of information under paragraph (2), the Secretary of State must give notice to the aircraft operator.
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(4) A notice under paragraph (3) must—
(a) include a copy of any information provided under paragraph (2);

(b) include a copy of the request that the Secretary of State intends to send to the European
Commission;

(c) givethe aircraft operator an opportunity to make representations before the Secretary of
State makes the request; and

(d) set out the timescale in which those representations must be made.

Enfor cement of an operating ban

51.—(1) Where the European Commission has adopted a decision to impose an operating ban
on an operator under Article 16(10) of the EU ETS Directive, the regulator must take all reasonable
steps to ensure that the banned operator does not operate a flight that departs from or arrivesin the
United Kingdom.

(2) The steps aregulator may take under paragraph (1) include—

(a) subject to paragraph (3), issuing to aerodrome operators (or to any other person) any
direction that the regulator deems necessary to enforce the ban;

(b) detaining and selling an aircraft of the operator in accordance with Part 9.

(3) Beforeissuing a direction under paragraph (2)(a) the regulator must receive approval from
the authority and (where different) the relevant authority.

(4) A person must comply with any direction issued to that person under paragraph (2)(a).

(5) A person is entitled to recover from the regulator a sum equal to any expense reasonably
incurred by that person in complying with a direction issued under paragraph (2)(a).

(6) The regulator is entitled to recover as a civil debt from the operator concerned al sums
incurred under paragraph (5).
(7) In paragraph (3)—
“authority” meansin respect of an operating ban on—
(@) aUK operator, the authority as defined by regulation 7;
(b) any other operator, the Secretary of State;
“relevant authority” means, where the principal place of business of the person to be directed
is—
(@ inWales, the Welsh Ministers;
(b) in Scotland, the Scottish Ministers;
(¢) inNorthern Ireland, the Department of the Environment in Northern Ireland;
(d) notinWales, Scotland or Northern Ireland, the Secretary of State.

PART 11
Appeals

General

52.—(1) A UK operator may appeal to the appeal body where the regulator has—
(a) refused the UK operator’s application for a benchmarking plan by—

(i) notice under regulation 10(1); or
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(ii) deemed refusal under regulation 10(4);

(b) refused to submit the UK operator’ s report to the Secretary of State by—
(i) notice under regulation 13(1)(b); or
(ii) deemed refusal under regulation 13(4);

(c) served onthe UK operator anotice under regulation 30 in relation to acivil penalty under
regulation 39(1);

(d) served onthe UK operator a notice under regulation 29(1).

(2) An é€ligible UK operator may appeal to the appeal body where the regulator has refused to
submit theeligible UK operator’ sapplication for an allocation of allowancesfrom the special reserve
to the Secretary of State by—

(a) notice under regulation 17(1)(b); or
(b) deemed refusal under regulation 17(3).
(3) Anaircraft operator may appeal to the appeal body where the regulator has—
(a) refused the aircraft operator’ s application for an emissions plan by—
(i) notice under regulation 19(1) or (5); or
(ii) deemed refusal under regulation 19(6);
(b) served on the aircraft operator a notice under regulation 22(2)(c), 25 or 30.

(4) A person may appeal to the appeal body where the regulator has served on the person anotice
under regulation 30(1) in relation to acivil penalty under regulation 36(1) or (2) or 41.

(5) Anaerodrome operator may appeal to the appeal body where the regulator has served on the
aerodrome operator a notice under regulation 30(1) in relation to acivil penalty under regulation 40.

(6) Indetermining an appeal under this regulation the appea body may—
(a) affirm the notice or deemed refusal;
(b) quash al or part of the notice or deemed refusal;
(c) vary the natice;
(d) givedirectionsto the regulator in relation to the subject matter of the appeal;
(e) substitute a deemed refusal by the regulator with a decision of the appeal body.

(7) An appeal brought under paragraph (1)(a) or (b), (2) or (3)(a) does not suspend the operation
of the notice or deemed refusal.

(8) An appea brought under paragraph (1)(c) or (d), (3)(b), (4) or (5) suspends the operation of
the notice pending the final determination or the withdrawal of the appeal.

(9) The“appeal body” means—
(a) inrespect of an appea against a notice or deemed refusal of the Environment Agency—

(i) the Welsh Ministers, where the UK operator making the appeal has its registered
officein Wales,

(i) otherwise, the Secretary of State;

(b) in respect of an appea against a notice or deemed refusal of the Scottish Environment
Protection Agency, the Scottish Ministers;

(c) in respect of an appeal against a notice or deemed refusal of the chief inspector, the
Planning Appeals Commission.
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Procedur e and appointment

53.—(1) Except where paragraph (4) applies, Schedule 3 has effect in relation to the making and
determination of appeals under regulation 52.

(2) Except where paragraph (4) applies, the appea body may—

(a) appoint any person to exercise on its behalf, with or without payment, the function of
determining an appeal under regulation 52 or any matter or question involved in such an
appeal; or

(b) refer any matter or question involved in an appeal under regulation 52 to such person as
it may appoint for the purpose, with or without payment.

(3) Schedule 4 has effect with respect to appointments under paragraph (2)(a).

(4) Where an appea under regulation 52 is made to the Planning Appeals Commission,
Schedule 5 has effect in relation to the making and determination of the appeal.

PART 12

Guidance to regulators

Guidancetoregulators

54.—(1) The authority may issue guidance to the regulator with respect to the carrying out of
any of its functions under these Regulations or under the 2009 Regulations.

(2) Theregulator must have regard to any guidance issued by the authority under paragraph (1).

PART 13

Miscellaneous

Confidentiality

55. The regulator or authority must not disclose or publish any information provided to it under
these Regulations except where—

(a) disclosure or publication is—
(i) required in these Regulations or otherwise by law;
(i) necessary for the regulator to perform its functions under these Regulations; or

(iif) made with the consent of the person by or on behalf of whom the information was
provided; or

(b) disclosureis between the regulator and the authority.

Notices
56. Schedule 6 (service of notices) has effect.

Submission of reportsand applicationsfor plans

57.—(1) The regulator may require the submission of any reports or applications for any plans
under these Regulations to be made in such form as the regulator specifies.

(2) Any submission of areport or application for a plan made under these Regulations—
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(@) must, unless the regulator agrees otherwise, be sent to the regulator electronically;
(b) may, if agreed by the regulator, be withdrawn at any time.

Functions of the regulator: Northern Ireland

58. Any functions conferred or imposed by these Regulations on the chief inspector may be
delegated by the chief inspector to any inspector appointed under regulation 8(1) of the Northern
Ireland Regulations.

Assistance and advice to be provided by the Civil Aviation Authority

59.—(1) The Civil Aviation Authority must provide such assistance and advice as the regul ator
may require in connection with any of the regulator’ s functions under these Regulations.

(2) The Civil Aviation Authority is entitled to recover from the regulator a sum equa to
any expense reasonably incurred by it in providing the regulator with assistance or advice under

paragraph (1).

PART 14

Revocation and savings etc.

Revocation, savings, transitional and transitory provisions

60.—(1) Subject tothefollowing paragraphsof thisregulation, the 2009 Regul ations are revoked.

(2) Part 2 of the 2009 Regulations continues to have effect in relation to an application for the
issue of allowances under Article 3e of the EU ETS Directive in the trading periods—

(@) 2012; or
(b) 2013 to 2020.

(3) Regulations 14 and 15 of the 2009 Regulations continue to have effect in relation to aperson
who becomes an aircraft operator before the commencement date.

(4) Regulations 18 and 28 of the 2009 Regulations continue to have effect until such time as
the aircraft operator’ s emissions plan includes the conditions referred to in regulation 23(1) of these
Regulations.

(5) For the purposes of the provisions that continue to have effect in accordance with paragraphs
(2) to (4), and for the purposes of regulation 16 of the 2009 Regulations, the following provisions
of those Regulations also continue to have effect—

(a) regulations2to7;

(b) regulation 21 (but with the reference to regulation 30 omitted);
(c) regulation 22;

(d) regulation 23, as modified by paragraph (6);

(e) regulation 24, as modified by paragraph (7);

(f) regulation 27(1);

(g) Parts7and?9;

(h) Schedules2to 4; and

(i) Schedule 5, as modified by paragraph (8).
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(6) Inregulation 23(1)(a), for “the person liable” to “that the person”, substitute “within 8 weeks
of the service of the notice under regulation 21(1) the person liable to a civil penalty or on whom
the civil penalty has been imposed demonstrates to the satisfaction of the regulator (or the regulator
at any time becomes satisfied) that the person”.

(7) Inregulation 24—
(a) for paragraph (1) substitute—
“(1) Thecivil penaltiesin paragraph (2) apply where an aircraft operator—

(a) failsto submit (or to submit on time) an application for an emissions plan,
contrary to regulation 14;

(b) failstoresubmit (or to resubmit on time) an application for an emissions plan
under regulation 15(4).”

(b) in paragraph (2)(a)(ii) and (b)(ii), for “provided late” substitute “ not provided”.
(8) In Schedule 5—

(@) inparagraph 7(b), after “email address” insert “(or, in the case of a partnership established
outside the United Kingdom, the last known address)”;

(b) for paragraph 8, substitute—

“8. For the purposes of paragraph 7, where abody corporate registered outside the
United Kingdom or a partnership established outside the United Kingdom has an office
in the United Kingdom, the principal office of that body corporate or partnership isits
principal office in the United Kingdom.”

(c) after paragraph 8, insert—

“8A.—(1) Wherefor the purposes of paragraph 7 the person giving or serving notice
isnot able to ascertain a proper addressin relation to a UK operator, arelevant address
may instead be treated as the proper address.

(2) For that purpose “relevant address’ means an address derived from information
supplied to the regulator by Eurocontrol (or any other organisation) at the request of
the European Commission.”

(99 Regulation 20 of these Regulations does not apply in respect of any period before the
commencement date; but paragraph (10) below applies where—

() anotice has been served before that date under regulation 21(1) of the 2009 Regulations
in relation to acivil penalty under regulation 25(2) of those Regulations; and

(b) the aircraft operator continues to fail to monitor aviation emissions after the
commencement date.

(10) Where this paragraph applies, the aircraft operator is liable to the additional daily penalty
under regulation 34(2) of these Regulations; and a notice under regulation 30(2) may be given
in respect of both the amount of additional daily penalty under regulation 25(2) of the 2009
Regulations accruing before the commencement date, and the amount of additional daily penalty
under regulation 34(2) of these Regul ations accruing after the commencement date, up to amaximum
of £4,500.

(11) Part 9 of these Regulations applies to a civil penalty which is due under regulation 21(3)
or (4) of the 2009 Regulations asit appliesto a civil penalty which is due under regulation 30(3) or
(4) of these Regulations; and for that purpose—

(a) thereferencein regulation 42(3) toacivil penalty imposed in respect of afailureto comply
with these Regulationsis to be read as areference to acivil penalty imposed in respect of
afailure to comply with the 2009 Regulations; and
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(b) the reference in regulation 43(1)(b)(i) to regulation 52 is to be read as a reference to
regulation 36 of the 2009 Regulations.

(12) Inthisregulation, “commencement date” means the date on which these Regulations come
into force.

Greg Barker
Minister of State
3rd August 2010 Department of Energy and Climate Change
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SCHEDULE 1 Regulation 28
Charging

1—(1) Subject to sub-paragraphs (2) and (3), the regulator may charge a person the following
amounts for the following activities—

(a) determining an application for a benchmarking plan under regulation 9, £830;

(b) determining an application for a free alocation from the special reserve under
regulation 16, £1,120;

(c) determining an application for an emissions plan under regulation 18, £750;
(d) determining emissions under regulation 22, £115 per hour;
(e) varying an emissions plan under regulation 25, £430;
(f) maintaining a person as an aircraft operator for each year—
(i) where the estimated aviation emissions are less than 50 kilotonnes—
(aa) £1,920; plus
(bb) £630;
(i) where the estimated aviation emissions are between 50 and 500 kilotonnes—
(aa) £2,490; plus
(bb) £830; and
(iii) where the estimated aviation emissions are over 500 kilotonnes—
(aa) £3,060; plus
(bb) £1,020.

(2) Intheyear that an aircraft operator is issued with an emissions plan under regulation 19 or
under regulation 15 of the 2009 Regul ations (“the relevant year”), the regulator may only charge that
person N/365 of any of the sums specified in sub-paragraph (1)(f)(i)(bb), (f)(ii)(bb) or (f)(iii)(bb),
where N is the number of days remaining in the relevant year after the day on which the emissions
plan was issued.

(3) In 2010, the regulator may only charge an aircraft operator the following proportions of any
of the sums referred to in sub-paragraph (2)—

(&) M/365, where M isthe number of daysremaining in that year following the date on which
these Regulations come into force; or

(b) if 2010 isthe relevant year for the purposes of sub-paragraph (2), the lesser of—
(i) M/365; and
(i) N/365 (as defined in sub-paragraph (2)).

(4) A charge under sub-paragraph (1) is not deemed to be received by the regulator until the
regulator has cleared funds for the full amount due.

(5) A charge under sub-paragraph (1) must be paid—
(@) by suchtime and in such manner as the regulator reasonably requires; and
(b) where no timeis set by the regulator, within 31 days of the charge being levied.

2. Theregulator—

(&) must require a charge for an application for a benchmarking plan, emissions plan and an
application to the special reserve to be paid before it determines the application;



(b) may require any other charge to be paid before it carries out the relevant chargeable
activity; and
(c) isnot required to reimburse any charge paid where—
(i) the chargeable activity does not occur; or

(i) the person liable to pay it does not remain an aircraft operator for all of the period
in respect of which the charge is payable or has been determined.

3—(1) Any charge unpaid may be recovered by the regulator—
() asacivil debt;

(b) by the seizure and sale of a number of alowances held by the aircraft operator in
accordance with sub-paragraph (2).

(2) Where the regulator proposes to recover an unpaid charge by the seizure and sale of
alowances held by the aircraft operator it must—

(&) notify the registry administrator and the aircraft operator;

(b) instruct the registry administrator to transfer a number of allowances sufficient to cover
the unpaid charge and any expenses incurred in recovering the unpaid charge from the
aircraft operator to a person holding account of the regulator;

(c) sdl the allowances transferred under paragraph (b) for the best price that can reasonably
be obtained, though afailure to do so does not make a sale under this paragraph void or
voidable;

(d) apply the proceeds of salein the following order—

(i) in payment of the unpaid chargein respect of which the allowances were seized and
sold;

(i) in payment of any expenses incurred by the regulator in seizing and selling the
allowances,

and the regulator must pay any residue from the proceeds of sale to the aircraft operator.

(3) The regulator is not required to carry out a chargeable activity in relation to a person who
has not paid a charge which that person isliable to pay.

4, Inthis Schedule—

“estimated aviation emissions’ means a reasonabl e estimate by the regulator of the aviation
emissions of the aircraft operator for the relevant year;

“registry administrator” means the Environment Agency acting in that capacity pursuant to
regulation 26(2) of the Greenhouse Gas Emissions Trading Scheme Regulations 2005(p).

SCHEDULE 2 Regulation 44(1)

Steps to be taken before applying for leave to sell an aircraft

1. The stepsin this Schedule apply where the regulator proposes to apply to the court for leave
to sell an aircraft under regulation 44.

2—(1) Atleast 21 daysbefore applying to the court the regulator must, unlessit isimpracticable
to so do, serve anotice in accordance with paragraph 4 on—

(a) the person in whose name the aircraft is registered;
(b) the person, if any, who appears to the regulator to be the owner of the aircraft;



(©

(d)
(€)

()

any person who appears to the regulator to be a charterer of the aircraft whether or not
by demise;

any person who appears to the regulator to be the operator of the aircraft;

any person who isregistered asamortgagee of the aircraft under an Order in Council made
under section 86 of the Civil Aviation Act 1982(q) or who appears to the regulator to be
amortgagee of the aircraft under the law of any country other than the United Kingdom;

any other person who appears to the regulator to have a proprietary interest in the aircraft
or any part of it.

(2) Where a person who has been served with a notice in accordance with sub-paragraph (1)
informs the regulator within 14 days of the service of the notice of the person’s desire to become a
party to the proceedings the regulator must make that person a party to the application.

3. At the same time as serving any notice under paragraph 2(1), the regulator must publish a
copy of that notice—

@
(b)

in the London Gazette and also, if the aircraft is detained in Scotland, the Edinburgh
Gazette, or, if it isdetained in Northern Ireland, in the Belfast Gazette; and

in one or morelocal newspaperscirculating in thelocality in which the aircraft is detained.

4. A notice under paragraph 2(1) must—

@
(b)
(©

(d)

(€)

state the nationality and registration marks of the aircraft;
state the type of aircraft;

state that by reason of default in the payment of a civil penalty under these Regulations,
the regulator, on a date which is specified in the notice, detained the aircraft under these
Regulations;

state that, unless payment of the sum so due is made within—
(i) aperiod of 56 days from the date when the detention began, or
(i) if later, 21 days of the date of service of the notice,
the regulator will apply to the court for leave to sell the aircraft;

invite the person to whom the notice is given to inform the regulator within 14 days of
the service of the notice if the person wishes to become a party to the proceedings on the
application.

5—(1) A notice under paragraph 2(1) must be served by the regulator—

@
(b)
(©

(d)

by delivering it to the person to whom it isto be sent;
by leaving it at that person’s usual or last known place of business or abode;

by sendingit, addressed to that person at that person’ susual or last known place of business
or abode, by aregistered post service or by apostal servicewhich provided for thedelivery
of the notice by post to be recorded; or

if the person to whom it isto be sent is an incorporated company or body, by delivering it
to the secretary, clerk or other appropriate officer of the company or body at its registered
or principa office or sending it, addressed to the secretary, clerk or other officer of the
company or body at that office, by aregistered post service or by a postal service which
provides for the delivery of the notice by post to be recorded.

(2) Any notice which is sent by a postal service in accordance with the preceding paragraph to
a place outside the United Kingdom must be sent by air mail or by some other equally expeditious

means.



(3 In this Schedule “registered post service” and “postal service” have the meaning given in
section 125(1) of the Postal Services Act 2000(r).

SCHEDULE 3 Regulation 53(1)
Appeals (other than appeal s to which Schedule 5 applies)

1—(1) Any person that wishesto appeal to the appeal body under regulation 52 must giveto the
appeal body written notice of the appeal together with the documents specified in sub-paragraph (2)
and must at the same time send to the regulator a copy of that notice together with copies of the
documents specified in sub-paragraph (2)(a) and (e).

(2) The documents mentioned in sub-paragraph (1) are—
(a) astatement of the grounds of appeal;
(b) acopy of any relevant application for a benchmarking plan or emissions plan;
(c) acopy of any relevant benchmarking plan or emissions plan;
(d) acopy of any relevant correspondence between the appellant and the regulator;
(e) acopy of any decision or notice which is the subject matter of the appeal; and

(f) astatement indicating whether the appellant wishesthe appeal to beintheform of ahearing
or to be disposed of on the basis of written representations.

(3) An appellant may withdraw an appeal by notifying the appeal body in writing and must send
acopy of that notification to the regulator.

2—(1) Subject to sub-paragraph (2), notice of appeal in accordance with paragraph 1 isto be
given before the expiry of the period of 24 days beginning with the date of the decision, deemed
decision or the notice takes effect.

(2) The appeal body may in aparticular case allow notice of appeal to be given after the expiry
of the period in sub-paragraph (1) whereit is satisfied that there was good reason for the applicant’s
failure to bring the appeal in time.

3—(1) Theregulator must, within 16 days of receipt of the copy of the notice of appeal sent in
accordance with paragraph 1, give notice of it to any person who appears to the regulator to have a
particular interest in the subject matter of the appeal.

(2) A notice under sub-paragraph (1) must—
(a) state that notice of appea has been given;
(b) state the name of the appellant;
(c) describe the decision or notice to which the appeal relates;

(d) statethat if ahearing isto be held wholly or partly in public, an interested party will be
notified of the date of the hearing; and

(e) statethat an affected party may request to be heard at a hearing.

(3) Aninterested party may regquest the regulator to provide a copy of the documents set out in
paragraph 1(2) for the purposes of the appeal only and where such arequest is made the regulator
must provide the documents as soon as is reasonably practicable.

(4) Aninterested party—

(r) 2000c. 26.
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(@) may make representations with respect to the appeal to the appeal body in writing within
16 days from the date of the notice;

(b) must, when making those representations, state whether or not its civil rights will be
determined in the appeal, and, if so, which civil rights will be determined.

(5) The appea body must provide a copy of any representations made under sub-paragraph (4)
to the appellant and the regulator.

(6) The regulator must, within 8 days of sending a notice under sub-paragraph (1), notify the
appeal body of the persons to whom and the date on which the notice was sent.

(7) The appeal body must, as soon as possible after receiving representations under sub-
paragraph (4), determine whether an interested party is an affected party.

(8) Inthe event of an appeal being withdrawn, the regulator must give notice of the withdrawal
to al interested parties.

4.—(1) Before determining an appeal, the appea body may afford the appellant, the regulator
and any affected party an opportunity of appearing before and being heard by a person appointed
by it (the “person holding the hearing”) and it must do so in any case where a request is made by
the appellant, the regulator or any affected party.

(2) A hearing held under sub-paragraph (1) may, if the person holding the hearing so decides,
be held wholly or partly, in private.

(3) Where the appeal body causes a hearing to be held under sub-paragraph (1) it must give the
appellant, the regulator and any affected party at least 24 days notice (or such shorter period of notice
as they may agree) of the date, time and place fixed for the holding of the hearing.

(4) Inthe case of ahearing which isto be held wholly or partly in public, the appeal body must,
at least 24 days before the date fixed for the holding of the hearing—

(8) publish acopy of the noticereferred to in sub-paragraph (3) in an appropriate international
aviation publication; and

(b) serve a copy of that notice on every interested party who has made representations in
writing to the appeal body.

(5) The appeal body may vary the date fixed for the holding of any hearing and sub-paragraphs
(3) and (4) apply to the variation of a date as they applied to the date originally fixed.

(6) The appeal body may vary the time or place for the holding of a hearing and must give such
notice of any such variation as appears to the appeal body to be reasonable.

(7) The persons entitled to be heard at a hearing are the appellant, the regulator and any affected
party.

(8) Nothing in sub-paragraph (7) prevents the person holding the hearing from permitting any
other persons to be heard at the hearing and such permission must not be unreasonably withheld.

(9) After theconclusion of ahearing, the person holding the hearing must make areport in writing
to the appeal body which must include that person’s conclusions and recommendations, or decision
not to make any recommendation and in all cases the reasons supporting the report.

(10) Paragraph 4(5) and (6) of Schedule 4 applies to hearings held under this paragraph as if
references to the appointed person in those paragraphs were references to the person holding the
hearing under this paragraph.

5—(1) Where an appea under regulation 52 is to be disposed of on the basis of written
representations, the regulator must submit any written representations to the appeal body not later
than 24 days after receiving a copy of the documents mentioned in paragraph 1(2)(a) and (e).



(2) The appellant must make any further representations by way of reply to any representations
from the regulator not later than 16 days after the date of submission of those representations by
the regul ator.

(3) Any representations made by the appellant or the regulator must bear the date on which they
are submitted to the appeal body.

(4) When the regulator or the appellant submits any representationsto the appeal body they must
at the same time send a copy of them to the other party.

(5) The appeal body must send to the appellant and the regulator a copy of any representations
made to it by any interested party and must allow the appellant and the regulator a period of not
fewer than 16 days in which to make representations on them.

(6) The appeal body may in a particular case—
(a) set earlier or later time limits than those mentioned in this Schedule;

(b) require or permit exchanges of representations between the parties in addition to those
mentioned in sub-paragraphs (1) and (2).

6.—(1) The appeal body must give notice to the appellant of its determination of the appeal and
must provide the appellant with a copy of any report mentioned in paragraph 4(9).

(2) The appea body must at the same time send—
(a) acopy of the documents mentioned in sub-paragraph (1) to the regulator; and

(b) acopy of itsdetermination of the appeal to any interested party who made representations
totheappeal body and, if ahearing washeld, to any other person who made representations
at the hearing.

7. Where an appeal is made under regulation 52(1)(a) or (b) or regulation 52(2), the appeal body
must, where practicable, determine the appeal before the deadline in regulation 13(5) or 17(4), as
appropriate.

8. Where adetermination of the appeal body on an appeal is quashed in proceedings before any
court, the appea body—

(8 must send to the persons notified of its determination under paragraph 6 a statement of
the matters with respect to which further representations are invited for the purposes of
its further consideration of the appeal;

(b) must afford to those persons the opportunity of making, within 31 days of the date of the
statement, written representations in respect of those matters; and

(c) may, asit thinksfit, cause a hearing to be held or reopened and, if it does so, paragraphs
4(2) to (10) apply to the hearing or the reopened hearing as they apply to a hearing held
under paragraph 4(1),

and paragraph 6 applies to the re-determination of the appeal as it applies to the determination of
an appeal.
9. Inthis Schedule—
(a) “affected party” means an interested party—

(i) that has stated in representations under paragraph 3(4) that its civil rights will be
determined in an appeal; and

(it) whom the appeal body is satisfied that its civil rights will be so determined;
(b) “interested party” means a person notified under paragraph 3(1).



SCHEDULE 4 Regulation 53(3)

Delegation of Appellate Functions
1. Inthis Schedule—
“appointed person” means a person appointed under regulation 53(2)(a);

“appointment”, in the case of any appointed person, means appointment under
regulation 53(2)(a).

2. An appointment must be in writing and—

(@) may relate to any particular appeal, matters or questions specified in the appointment or
to appeals, matters or questions of a description so specified;

(b) may provide for any function to which it relates to be exercisabl e by the appointed person
either unconditionally or subject to the fulfilment of such conditions as may be specified
in the appointment; and

(c) may, by notice in writing to the appointed person, be revoked at any time by the appeal
body in respect of any appeal, matter or question which has not been determined by the
appointed person before that time.

3. Subject to the provisions of this Schedule, an appointed person, in relation to any appeal,
matter or question to which the appointed person’s appointment relates, has the same powers and
duties as the appeal body, other than any function of appointing a person for the purpose—

(@) of enabling personsto appear before and be heard by the person so appointed; or
(b) of referring any question or matter to that person.

4.—(1) If the appellant, the regulator or any person whose civil rights are to be determined in
the appeal expresses a wish to appear before and be heard by the appointed person, the appointed
person must give them an opportunity of appearing and being heard.

(2) Whether or not a person under sub-paragraph (1) has asked for an opportunity to appear and
be heard, the appointed person—

(@) may holdalocal inquiry or other hearing in connection with the appeal, matter or question;
and

(b) must if the appeal body so directs, hold alocal inquiry in connection with an appeal, matter
or question.

(3) Where an appointed person holds alocal inquiry or other hearing by virtue of this Schedule,
an assessor may be appointed by the appeal body to sit with the appointed person at the inquiry
or hearing and advise the appeal body on any matters arising, notwithstanding that the appointed
person isto determine the appeal, matter or question.

(4) Subject to sub-paragraphs (5) and (6), the costs of alocal inquiry held under this Schedule
must be defrayed by the appeal body.

(5) Subject to sub-paragraph (6), subsections (2) to (5) of section 250 of the Local Government
Act 1972(s) (local inquiries. evidence and costs) apply to hearings held under this Schedule by an
appointed person as they apply to inquiries caused to be held under that section by a Minister, but
with the following modifications, that is to say—

(a) withthe substitution in subsection (2) (evidence) for the reference to the person appointed
to hold the inquiry of areference to the appointed person;

() 1972 c. 70; section 250 has been amended by the Statute Law (Repeals) Act 1989 (c. 43), Schedule 1, Part 1V, the Criminal
Justice Act 1982 (c. 48), sections 37, 38 and 46 and the Housing and Planning Act 1986 (c. 63), Schedule 12, Part I11.
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(b) with the substitution in subsection (4) (recovery of costs of holding the inquiry) for the
references to the Minister causing the inquiry to be held of references to the appeal body;

(c) withthe substitution for the reference in that subsection to alocal authority of areference
to the regulator;

(d) withthesubstitutionin subsection (5) (ordersasto the costs of the parties) for thereference
to the Minister causing the inquiry to be held of areference to the appeal body.

(6) In the case of an appea to the Scottish Ministers, subsections (3) to (8) of section 210 of
the Local Government (Scotland) Act 1973(t) (which relates to the costs of and holding of local
inquiries) apply to hearings held under this Schedule by an appointed person as they apply to
inquiries held under that section, but with the following modifications, that isto say—

(a) with the substitution in subsection (3) (notice of inquiry) for the reference to the person
appointed to hold the inquiry of areference to the appointed person;

(b) with the substitution in subsection (4) (evidence) for the reference to the person appointed
to hold the inquiry and, in paragraph (b), the reference to the person holding the inquiry
of references to the appointed person;

(c) with the substitution in subsection (6) (expenses of witnesses etc) for the references to
the Minister causing the inquiry to be held of areference to the appointed person or the
Scottish Ministers;

(d) with the substitution in subsection (7) (expenses)—
(i) for the first reference to the Minister of areference to the Scottish Ministers; and

(ii) for the second reference to the Minister of a reference to the appointed person or
the Scottish Ministers;

(e) with the substitution in subsection (7A) (recovery of entire administrative expense)—

(i) for the first reference to the Minister of a reference to the appointed person or the
Scottish Ministers,

(i) in paragraph (a), for the reference to the Minister of a reference to the Scottish
Ministers; and
(i) in paragraph (b), for the reference to the Minister holding the inquiry of areference
to the Scottish Ministers;
(f) with the substitution in subsection (7B) (power to prescribe daily amount)—
(i) for the first reference to the Minister of areference to the Scottish Ministers;

(i1) in paragraphs (a) and (c), for the references to the person appointed to hold the
inquiry of references to the appointed person; and

(iii) in paragraph (d), for the reference to the Minister of a reference to the appointed
person or the Scottish Ministers; and

(g) with the substitution in subsection (8) (certification of expenses)—
(i) for the words “the Minister has’, of the words “the Scottish Ministers have’;

(i) for thereferenceto him and the reference to the Crown of referencesto the appointed
person or the Scottish Ministers.

5—(1) Where under paragraph 2(c) the appointment of the appointed personisrevoked in respect
of any appeal, matter or question, the appeal body must, unlessit proposes to determine the appeal,

(t) 1973c. 65, section 210 was amended by the Criminal Procedure (Scotland) Act 1975 (c. 21), sections 289F and 289G (which
were inserted into that Act by the Criminal Justice Act 1982 (c. 48), section 54) and the Housing and Planning Act 1986,
Schedule 11, paragraph 39.
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matter or question itself, appoint another person under regulation 53(2)(a) to determine the appeal,
matter or question instead.

(2) Where such a new appointment is made, the consideration of the appeal, matter or question,
or any hearing in connection with it, must be begun afresh.

6.—(1) Anything done or omitted to be done by an appointed person in, or in connection with,
the exercise of any function to which the appointment relatesis for all purposes as done or omitted
to be done by the appeal body in its capacity as such.

(2) Sub-paragraph (1) does not apply—

(@) for the purposes of so much of any contract made between the appeal body and the
appointed person as relates to the exercise of the function; or

(b) for the purposes of any criminal proceedings brought in respect of anything done or
omitted to be done by an appointed person in, or in connection with, the exercise or
purported exercise of any function to which the appointment relates.

SCHEDULE 5 Regulation 53(4)
Appesals (Northern Ireland)

1—(1) A person that wishes to appea to the Planning Appeals Commission (“the appeals
commission™) under regulation 52 must give to the appeal s commission written notice of the appeal
together with a statement of the grounds of appeal and the appeals commission must as soon asis
reasonably practicable send to the regulator a copy of that notice together with the statement of the
grounds of appeal.

(2) An appellant may withdraw an appeal by notifying the appeals commission and the appeals
commission must as soon as is reasonably practicable notify the regulator.

2. Notice of appeal in accordance with paragraph 1 isto be given before the expiry of the period
of 47 days beginning with the date of the decision, deemed decision or the notice takes effect.

3.—(1) Theappealscommission must determinethe appeal and paragraphs (1), (3), (4) and (5) of
Article 111 of the Planning (Northern Ireland) Order 1991(u) apply in relation to the determination
of the appeal asthey apply in relation to the determination of an appeal under that Order.

(2) The appeals commission must determine the process for determining appeals taking into
account any requests of either party to the appeal.

4. An appea under this Schedule must be accompanied by afee of £126.

SCHEDULE 6 Regulation 56

Service of notices

1. The provisions of this Schedule apply to the giving or service of a notice under these
Regulations, except where a contrary provision applies under Schedule 2.

2. A notice must be in writing.

(u) S.I.1991/1220 (N.1.11); relevant amending instruments are S.I. 1999/660 (N.1.4), 2003/430 (N.I.8).
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3. A notice may be served on or given to a person by—
(a) delivering it to that personin person;

(b) sending it to a postal address or address for service using electronic communication
provided in an application—

(i) for abenchmarking plan under regulation 9; or
(i) for an emissions plan under regulation 18;
(c) leaving it at that person’s proper address, or
(d) sending it by post or electronic means to that person’s proper address.

4. In the case of a body corporate, a notice may be served on or given to the secretary or clerk
of that body.

5. Inthe case of a partnership, anotice may be served on or given to a partner or aperson having
control or management of the partnership business.

6. If aperson to be served with or given a notice has specified an addressin the United Kingdom
(other than that person’s proper address) at which that person or someone on that person’s behalf
will accept notices of that description, that address must instead be treated as that person’s proper
address.

7. For the purposes of this Schedule, “proper address’ means—
(a) inthe case of abody corporate or its secretary or clerk—
(i) the registered or principa office of that body, or
(ii) the email address of the secretary or clerk;

(b) in the case of a partnership or a partner or person having control or management of the
partnership business—

(i) the principal office of the partnership, or

(i) the email address (or, in the case of a partnership established outside the United
Kingdom, the last known address) of a partner or a person having that control or
management;

(c) inany other case, aperson’slast known address, which includes an email address.

8. For the purposes of paragraph 7, where a body corporate registered outside the United
Kingdom or a partnership established outside the United Kingdom has an office in the United
Kingdom, the principal office of that body corporate or partnership is its principal office in the
United Kingdom.

9.—(1) Where for the purposes of paragraph 7 the person giving or serving notice is not able
to ascertain a proper address in relation to a UK operator, arelevant address may instead be treated
as the proper address.

(2) For that purpose, “relevant address’ means an address derived from information supplied
to the regulator by Eurocontrol (or any other organisation) at the request of the European
Commission(v).

10. Where an electronic address for submission of anoticeis provided under these Regulations,
it may be submitted electronicaly to that address.

(v) Article 18b of the EU ETS Directive enables the Commission to request the assistance of Eurocontrol (or another relevant
organisation) in preparing its list of operators; Eurocontrol (the European Organisation for the Safety of Air Navigation) is
an intergovernmental organisation of 38 States and the European Union.



EXPLANATORY NOTE
(This note is not part of the Regulations)

Directive 2003/87/EC of the European Parliament and of the Council(w) (“the EU ETS Directive”)
established a scheme for greenhouse gas emission trading within the European Union, and was
transposed in the United Kingdom by the Greenhouse Gas Emissions Trading Scheme Regulations
2005(x). The EU ETS Directive was amended so as to include aviation activities in the scheme,
by Directive 2008/101/EC of the European Parliament and of the Council(y) (“the Aviation ETS
Directive”). Commission Decision 2007/589/EC(z) (“the Monitoring and Reporting Decision™)
established guidelines for the monitoring and reporting of greenhouse gas emissions pursuant to the
EU ETS Directive, and was amended to include guidelines in relation to aviation activities. These
Regulations transpose the Aviation ETS Directive, and the Monitoring and Reporting Decision so
far asit relatesto aviation. They extend to the United Kingdom.

The Aviation Greenhouse Gas Emissions Trading Scheme Regulations 2009(aa) (“the 2009
Regulations”) transposed parts of the Aviation ETS Directive, to establish a procedure enabling UK
operatorsto apply for afree allocation of allowancesfor their participation in the emissions trading
scheme. (A “UK operator” isapersonidentifiedinalist drawn up by the European Commission asan
operator to be administered by the United Kingdom.) The 2009 Regul ationsal so imposed obligations
on an aircraft operator to apply for an emissions plan; monitor emissionsin each year from 2010; and
verify and report those emissions by 31st March in the following year. These Regulationsrevokethe
2009 Regulations, but with certain savings, in particular in respect of the provisions alowing UK
operators to apply for afree allocation for their participation in the scheme before the end of 2020.

Regulations 3 to 7 define “aircraft operator”, “regulator” and “authority” for the purposes of these
Regulations. Anaircraft operator isaUK operator that performs, or isdeemed to perform, an aviation
activity. The regulator is either the Environment Agency, the Scottish Environment Protection
Agency, or the chief inspector in Northern Ireland; and the corresponding authority is either the
Secretary of State or Welsh Ministers, the Scottish Ministers, or the Department of the Environment
in Northern Ireland.

Regulations 8 to 13 apply where a UK operator wishes to apply for a free alocation of alowances
after 2020. Provision is made for the regulator to issue a benchmarking plan to a UK operator; the
UK operator must then monitor its tonne-kilometre data in accordance with that plan in the relevant
benchmarking year, and submit a verified report of that data to the regulator.

Regulations 14 to 17 apply where an eligible UK operator wishes to apply for a free allocation of
allowances from the special reserve provided by Article 3f of the EU ETS Directive. An operator
that is new to the scheme, or increases its tonne-kilometre data by a specified amount over acertain
time period, is eligible to apply for such an alocation.

Regulations 18 to 21 require aircraft operators to submit an application to the regulator for an
emissions plan; to monitor emissions in accordance with a plan approved by the regulator in each
calendar year from 1st January 2010; and to submit averified report to the regulator of the monitored
emissions by 31st March in the following year.

(w) OJNoL 275, 25.10.03, p. 32.

(x) S.I.2005/925, amended by S.I. 2005/2903, 2006/737, 2007/465, 2007/1096, 2007/3433 and 2010/1513.

(y) OJNo.L 8,13.1.2009, p. 3; other amendments to the EU ETS Directive are noted in afootnote to p. 5 above.

(z) OJNo. L 229, 31.8.2007, p. 1; amended by Commission Decision 2009/339/EC (OJ No L 103, 23.4.2009, p. 10).
(aa) S.I. 2009/2301.
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Regulation 22 requires the regulator to determine the emissions of an aircraft operator where the
aircraft operator has failed to comply with its obligations to submit a report containing its verified
emissions to the regulator.

Regulation 23 requires aregulator to ensure that emissions plansinclude conditions obliging aircraft
operators to comply with requirements of the Monitoring and Reporting Decision (so far as not
already covered by other provisions of these Regulations). For that purpose, the regulator must
draw up a list of the conditions that it will include. A regulator must consult on its proposed
list, and regulators may do so jointly. The list may be amended from time to time, and emissions
plans may be amended to bring them into conformity with the list (including the list as amended).
Under regulation 24, operators must comply with those conditionsincluded in their emission plans.
Regulation 25 gives the regulator further powers to vary the emissions plan of an aircraft operator
and to charge afee for doing so.

Regulation 26 requires aircraft operators to surrender allowances or project credits equal to their
emissions (and regulation 27 defines what is meant by “project credits’).

Regulation 28 gives effect to Schedule 1, which provides for charges for functions carried out by
the regul ator.

Regulation 29 givesthe regul ator the power to serve anotice on UK operators requiring the operator
to provide information to the regulator.

Regulations 30 to 41 make provision for the imposition of a civil penalty where a person does not
comply with their obligations under regulations 18 to 21, 24, 26, 29, 47 or 51(4), or makesafase or
misleading statement in areport under regulation 12 or 21 or in an application under regulation 16.

Regulations 42 to 48 make provision for the detention and sale of aircraft by the regulator where
a UK operator has not paid a civil penalty imposed on it, or where the European Commission has
imposed an operating ban on an operator (including operatorsthat are not UK operators). Schedule 2
sets out the steps that the regul ator must take before applying to the court for leaveto sell an aircraft.

Regulation 49 makes provision for the regulator to publish the names of aircraft operators that do
not comply with the obligation to surrender allowances.

Regulation 50 makes provision for the Secretary of State to request the European Commission to
impose an operating ban on an aircraft operator; and regulation 51 gives the regulator powers to
enforce an operating ban imposed by the European Commission on any operator.

Regulations 52 and 53 make provision for appeals against various notices, decisions or deemed
refusalsof theregulator. Schedules 3, 4 and 5 contain provisionsrelating to the procedure for appeals
and for delegating appellate functions under these Regulations.

Regulation 54 gives the authority the power to issue guidance to the regulator relating to the
discharge of the regulator’ s functions under these Regulations or under the 2009 Regulations.

Regulation 55 makes provision for keeping information under these Regulations confidential.

Regulation 56 gives effect to Schedule 6, which contains provisions on the giving or service of
notices.

Regulation 57 makes provision relating to the submission of reports and plan applications.

Regulation 58 makes provision for the functions of the regulator in Northern Ireland, the chief
inspector, to be delegated.

Regulation 59 requiresthe Civil Aviation Authority to provide assistance and advice to the regulator
where requested.

Regulation 60 revokes the 2009 Regulations, with savings, in particular for provisions that apply in
relation to applications for afree alocation of allowances in the trading periods 2012, and 2013 to
2020. It also contains transitional and transitory provisions.



A full impact assessment of the effect that this instrument will have on the costs of business and
the voluntary sector is available from the Department of Energy and Climate Change's Climate
and Energy: Europe Division (tel ephone 0300 060 4000), and is published alongside the instrument
and its Explanatory Memorandum on the legislation website of The Nationa Archive (http:/
www.legislation.gov.uk). A transposition note setting out how these Regulations, and the 2009
Regulations, implement the relevant provisions of the Aviation ETS Directive and the Monitoring
and Reporting Decision is annexed to that Explanatory Memorandum.
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EXPLANATORY MEMORANDUM TO

THE AVIATION GREENHOUSE GAS EMISSIONS TRADING SCHEME
REGULATIONS 2010

2010 No. 1996

1.1 This explanatory memorandum has been prepared by the Department of
Energy and Climate Change and is laid before Parliament by Command of Her
Majesty.

This memorandum contains information for the Joint Committee on Statutory
Instruments.

2. Purpose of the instrument

2.1 These Regulations complete transposition of Directive 2008/101/EC of the European
Parliament and of the Council (‘the Aviation ETS Directive’) by making provisions to
include aircraft operators in an emissions allowance trading scheme.

2.2 The Regulations revoke the Aviation Greenhouse Gas Emissions Trading scheme
Regulations 2009" (‘the 2009 Regulations’), which will however continue to have effect
for some purposes. These Regulations make provision for the free allocation of
allowances; for the monitoring and reporting of emissions and the surrender of
allowances equal to emissions; for the appointment of regulators in England, Wales,
Scotland and Northern Ireland and for their powers and functions (including powers to
recover costs); and for an effective, dissuasive and proportionate system of enforcement.

3. Matters of special interest to the Joint Committee on Statutory Instruments

3.1 The Regulations are made in exercise of the powers conferred by both section 2(2) of
European Communities Act 1972 and section 2 of the Pollution Prevention and Control
Act 1999. A combination of these powers is needed as section 2 of the Pollution
Prevention and Control Act 1999 is the appropriate domestic power, but does not extend
to Northern Ireland. In order to ensure aircraft operators covered by the EU ETS that are
regulated by the United Kingdom, particularly aircraft operators based outside of the
United Kingdom, are treated equally, it was decided the best approach would be to have
one set of Regulations in force for the whole of the United Kingdom. It is therefore
necessary to exercise the powers in section 2(2) of the European Communities Act 1972
as well as in section 2 of the Pollution Prevention and Control Act 1999.

4. Legislative Context

4.1 Directive 2003/87/EC of the European Parliament and of the Council (‘the European
Union Emissions Trading Scheme (EU ETS) Directive’) established a system for
greenhouse gas emission allowance trading within the European Community. In
September 2005, the Commission adopted a Communication outlining plans to reduce the
impact of aviation on climate change. The Communication recommended that aviation
carbon emissions should be included in the EU ETS. This was part of a comprehensive

15.1. 2009/2301, available at www.legislation.gov.uk/uksi/2009/2301/made
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approach which included research into cleaner air transport, better air traffic management
and the removal of legal barriers to taxing aircraft fuel.

4.2 The Commission invited feedback from the other institutions and set up an aviation
working group to consider the detailed design of the scheme. The Environment Council
released supportive conclusions in December 2005 which also contained some
preliminary guiding principles to be taken into account in the development of a
Commission legislative proposal. In the European Council conclusions of 15/16
December, European heads of state and government also welcomed the Communication,
recognised that the inclusion of the aviation sector in the EU Emissions Trading Scheme
seemed to be the best way forward, and welcomed the intention of the Commission to
bring forward a legislative proposal. The proposal was published in December 2006.

4.3 The proposal was the subject of Explanatory Memorandum 5154/07, sent to the
Parliamentary Scrutiny Committees on 26 January 2007. The House of Lords Select
Committee on the European Union referred the EM to Sub-Committee B. A
supplementary Explanatory Memorandum was provided on 30 March 2007. The Lords
Sub-Committee considered this in April 2007, and this was followed by additional
correspondence between Government and the Committee before the Committee cleared
the document in January 2008. The House of Commons European Scrutiny Committee
considered the EM on 7 February 2007 and recommended that the proposal should be
debated in European Standing Committee. The debate took place on 27 March 2007.

4.4 A UK Government consultation was held between March and June 2007 on the European
Commission’s proposal and on the Government’s initial analysis of it. The proposal was
amended through the EU legislative process, and a final agreement was reached between
the Environment Council, the Commission and the European Parliamentary Environment
Committee on its second reading on 26 June 2008. This was put before the European
Parliament on 8 July and was supported by 640 votes to 30. The Aviation ETS Directive
was adopted by the European Parliament and the Council of the European Union on 19
November 2008. The Aviation ETS Directive was published in the Official Journal of the
European Union on 13 January 2009 and entered into force on 2 February 20009.

4.5 The Aviation ETS Directive amended the EU ETS Directive to include aviation activities
in the EU ETS. Article 2(1) requires Member States to bring into force the laws,
Regulations and administrative provisions necessary to comply with the Directive by 2
February 2010.

4.6 On 17 September 2009 the 2009 Regulations came into force, appointing regulators in
England, Wales, Scotland and Northern Ireland and enabling aircraft operators to apply
for a free allocation of allowances. The 2009 Regulations continue to have effect, for the
purposes of such free allocation, for trading periods up to 2020. The present Regulations
apply in the case of allocation for periods from 2020, and allocation from a special
reserve for certain aircraft operators in 2015.

4.7 A Transposition Note has been prepared, and is attached as an Annex to this Memorandum.
5. Territorial Extent and Application

5.1 This instrument extends to England, Wales, Scotland and Northern Ireland.



6. European Convention on Human Rights

6.1 As the instrument is subject to negative resolution procedure and does not amend primary
legislation, no statement is required.

7. Policy background

7.1 The EU ETS Directive established a system for greenhouse gas emission allowance
trading within the European Community. The establishment of the EU ETS in 2005 was
one of the key policies introduced by the European Union to help meet the EU’s
greenhouse gas emissions reduction target of 8% below 1990 levels under the Kyoto
Protocol. It works on a “‘Cap and Trade’ basis, with Member States required to set an
emissions cap for sectors covered by the EU ETS. The rationale behind emissions trading
is that it enables emission reductions to take place where the cost of the reduction is
lowest, thus lowering the overall costs of combating climate change. More abatement will
be undertaken by operators with lower abatement costs, therefore reducing the overall
costs of meeting the emissions target (cap) set by any trading scheme.

7.2 The EU ETS commenced in 2005 covering CO2emissions from heavy industry and
energy intensive activities only. In recognition of the growing contribution of air transport
to climate change the Government pressed for the inclusion of aviation in the EU ETS.

7.3 Starting from 2013, operators will be required to surrender one allowance for each tonne
of COz2they emit during the reporting year (i.e. the preceding calendar year). If an
operator does not have enough allowances to cover its annual COz emissions it will need
to purchase more. It can also sell any surplus if it has successfully applied for a free
allocation of allowances. Failure to surrender enough allowances for each tonne of CO2
emitted will result in a civil penalty for the operator and persistent offenders may be
subject to detention and sale of assets or ultimately an operating ban as prescribed in
Article 16 of the Aviation ETS Directive.

8. Consultation outcome

8.1 In conjunction with the Department for Transport and Devolved Administrations, the
Department of Energy and Climate Change consulted on the draft 2009 Regulations from
March 2009 to May 2009. On 11 December 2009 a second consultation on a draft of
these Regulations was launched, focusing on aspects of the Aviation ETS Directive not
transposed by the 2009 Regulations. It closed on 5 March 2010 and responses were
received from 50 persons including aircraft operators, industry representatives, aerodrome
operators and an NGO.

8.2 Responses were generally supportive of the inclusion of aviation in the EU ETS, although
some responses were submitted under protest pending the outcome of a legal challenge to
the 2009 Regulations (essentially a challenge to the legality of the Aviation ETS
Directive itself) that has now been referred to the Court of Justice of the European
Communities. Most aircraft operators who responded disagreed with proposals for the
regulators to recover the costs of administering the scheme and cited Article 3d (4) of the
Aviation ETS Directive stating auction revenues should be used to cover the cost of
administering the scheme. Government’s policy is to not earmark revenue from
auctioning and we do not believe that charging is inconsistent with the requirements of
the Directive. Article 3d (4) of the Aviation ETS Directive affords a discretion to Member
States.



8.3 The UK Government took respondents’ views into account when drafting these
Regulations and published a summary report of consultation responses, and a
Government Response document addressing points raised by respondents.

9. Guidance

9.1 The Department and regulators have so far as possible notified relevant stakeholders of
the new procedures that will be introduced by these Regulations through email
communication and updating respective websites where appropriate. Specific guidance on
completing monitoring plans and the meaning of “UK operator”, “aircraft operator” and
“aviation activity” can be found on the Environment Agency’s website.

10. Impact

10.1 The impact on business, charities and voluntary bodies is predominantly limited to
aircraft operators and UK aerodromes on whom the Regulations place direct obligations.
The costs are outlined in the accompanying Impact Assessment.

10.2 The impact on the public sector is minimal with only relatively small costs relating to
initial set-up of the specific administrative function and small ongoing enforcement and
verification costs.

10.3  An Impact Assessment is attached to this Explanatory Memorandum and will be
published alongside the Memorandum on www.legislation.gov.uk.

11. Regulating small business
11.1 The legislation applies to small businesses.

11.2 To minimise the impact of the requirements on small firms employing up to 20 people,
the approach taken in the Aviation ETS Directive and therefore these Regulations provide
for commercial aircraft operators with fewer than 243 flights per period for three
consecutive four-month periods; or with total annual emissions lower than 10,000 tonnes
CO2 per year to be excluded from the scheme. Those operating aircraft with a certified
maximum take-off weight of less than 5,700kg will also be exempt. Simplified
monitoring and reporting procedures for small emitter operators are being implemented
with the intention of reducing the administrative cost burden and ensuring proportionality.

11.3 The basis for the final decision on what action to take to assist small business was taken
through consultation with small aircraft operators and aerodrome operators. The Aviation
ETS Directive sets precise de minimis thresholds as set out in 11.2 and where regulatory
costs are lower for smaller emitters, levels of cost recovery for subsistence are also
reduced.

12. Monitoring & review
12.1 The Regulations will remain under review in response to amendments to the EU ETS

resulting in particular from the procedure of review set out in Article 28(2) and Article
30(4) of the Aviation ETS Directive.
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13. Contact

13.1 Chris Gormley at the Department of Energy and Climate Change Tel: 0300 068 5277 or
email: chris.gormley@decc.gsi.gov.uk can answer any queries regarding the instrument.

ANNEX

DIRECTIVE 2008/101/EC OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL amending Directive 2003/87/EC so as to include aviation activities in the
scheme for greenhouse gas emission allowance trading within the Community?

TRANSPOSITION NOTE

FOR

THE AVIATION GREENHOUSE GAS EMISSIONS TRADING SCHEME
REGULATIONS 2010

Statement on over-implementation: These Regulations do no more than is necessary to
implement the relevant requirements of the Directive.

Responsibility for implementation: These Regulations implement the Directive in respect of
the United Kingdom. Functions under these Regulations will be exercisable (to the extent
specified in the Regulations) by the Scottish Ministers, the Welsh Ministers, and the Northern
Ireland Department of the Environment, as well as by the Secretary of State; and by the
Scottish Environment Protection Agency and the chief inspector appointed under the
Pollution Prevention and Control Regulations (Northern Ireland) 2003, as well as by the
Environment Agency.

This Note also replaces the Transposition Note for the Aviation Greenhouse Gas Emissions

Trading Scheme Regulations 2009, which are revoked by these Regulations but continue in
effect for some purposes.

Department of Energy and Climate Change.

20JNo L 8, 13.1.2009, p 3.



Article of | Result to be achieved Implementation by the | Comments
Directive’ Aviation Greenhouse
Gas Emissions Trading
Scheme Regulations
2009* and 2010
1.3 Inserts definitions for the 2009/regs. 2 and 3;
(amends purposes of the emission 2010/regs. 2 and 3:
Art 3 of trading scheme as extended | definitions of “aviation
Directive to aviation: in particular, emissions”, “UK
2003/87/ definitions of “emissions”, | operator” and “aircraft
EC (“ETS | “aircraft operator” and operator”
Direct- “administering Member
ive)) State”.
1.4 Art 3a: 2009/reg. 2;
(inserts defines scope of Chapter Il, | 2010/reg 2:
new Arts namely the allocation and definition of “aviation
3ato 39) issue of allowances in activity”
respect of aviation activities
listed in Annex I.
Art 3d(4):
Member States to determine | Implemented by
the use to be made of administrative means.
revenues from auctioning of
allowances and inform the
Commission of action
taken.
Art 3e(1) and (2):
aircraft operators may apply | 2009/regs. 8 to13 (for See savings
to the competent authority trading periods 2010 and | provisions of
for an allocation of free 2013 to 2020); 2010/reg. 60(2)
allowances; applications 2010/regs. 8 t013 (for
then to be submitted to the | subsequent eight-year
Commission. trading periods).

® Only those provisions that require implementation are listed.

%S| 2009/2301. The relevant provisions of the 2009 and 2010 Regulations are referred to in the form: “2009/reg.
x” and “2010/reg. y”.

®> Commission Regulation (EC) No 994/2008 for a standardised and secured system of registries pursuant to
Directive 2003/87/EC of the European Parliament and of the Council and Decision No 280/2004/EC of the
European Parliament and of the Council (OJ L 271, 11.10.2008, p 3). From 1 January 2012, the Regulation will
be replaced by a new Regulation that takes into account the inclusion of aviation activities in the scheme.



Art 3e(4):
Member States to publish
details of allocations

Art 3e(5):

Competent authority to
issue allowances to aircraft
operators by 28 February of
each year from 2012

Art 3f(2) to (4):

eligible operators may apply
to competent authority for
allocations from the special
reserve; applications then to
be submitted to the
Commission.

Art 3f(7):
Member States to publish
details of allocations.

Art 3f(8):

Any unallocated allowances
in special reserve to be
auctioned.

Art 3g:

Member State to ensure that
operators submit a
monitoring plan to the
competent authority; plans
to be approved in
accordance with
Commission guidelines.

Implemented by
administrative means.

Dealt with under the
Commission’s Registries
Regulation.®

2010/regs. 14 to 17.

Implemented by
administrative means.

Implemented by
administrative means.

2009/regs. 14 and 15;
2010/regs. 18 and 19.

Auctioning takes
place under
provisions made
under section 16 of
the Finance Act
2007 (c. 11).

1.8
(inserts
Avrticle
1la(l1a))

Allows aircraft operators to
use up to 15% CERs and
ERUs to fulfil their
obligation to surrender
allowances.

2010/reg. 26(3).

CERs (certified
emission
reductions) and
ERUs (emission
reduction units) are
Kyoto project-based
mechanisms
allowed by the
amendments to the




ETS Directive made

by Directive
2004/101/EC.
1.10 Aircraft operators to 2010/regs. 26 and 27. By Article 3c,
(amends surrender, by April 30th, allowances are
Art12) allowances equal to total allocated to aircraft
emissions for the preceding operators for
year. emissions from
2012 onwards.
Surrendered allowances to Dealt with under the
be cancelled. Registries Regulation.
1.12 From 1 January 2010, 2009/reg. 16; See also transitional
(amends aircraft operators to report 2010/regs. 20 and 21. provisions in
Art 14) emissions during each 2010/reg. 60(9).
calendar year in accordance
with the Commission’s
monitoring and reporting
guidelines based on Annex
IV to the ETS Directive.
(See under 1.22 below).
1.13 Those reports to be verified | 2010/reg. 21
(substit- (by 31st March each year)
utes new in accordance with Annex V
Art 15) to the ETS Directive.
If report is unsatisfactory, The blocking of accounts
further transfers of is dealt with under the
allowances to be blocked. Registries Regulation.
1.14 Art. 16(1): 2009/regs. 21-29 (civil See also 2010/reg.
(amends Member States to provide penalties); 60(11).
Art 16) effective, proportionate and | 2010/regs. 30-41 (civil

dissuasive penalties.

Art 16(2):

Member States to publish
names of aircraft operators
in breach of the requirement
to surrender sufficient
allowances.

penalties) and 42-48
(detention and sale of
aircraft).

2010/reg. 49.




Art 16(3):

Such aircraft operators to be
liable to an excess
emissions penalty of

EUR 100 per tonne of CO,
equivalent.

Art 16(5):

Where other enforcement
measures fail, the
administering Member State
may request the
Commission to impose an
operating ban.

Art 16(11):

Operating bans to be
enforced within the territory
of each Member State.

2010/reg. 38

2010/reg. 50

2010/reg. 51.

The inflation
adjustment required
from 2013 by Art
1.20 of Directive
2009/29/EC is
included.

1.15 Art 18a defines the 2009/reqg. 2;
(inserts “administering Member 2010/reg. 2:
new Arts | State” in relation to aircraft | definition of “UK
18a and operators, which is reflected | operator”.
18b) in a list published by the
Commission.
1.22 Annex | defines the aviation | 2009/reg. 2; But activities before
(amends activities to which the ETS | 2010/reg. 2: 1 January 2012 are
Annexes I, | Directive applies. definition of “aviation included (see
IV and V) activity”. below)

Annex IV sets out principles
for monitoring and
reporting, and is
supplemented by the
monitoring and reporting
guidelines of Decision
2007/589/EC, as amended
by Decision 2009/339/EC.°

Annex V sets out criteria for
verification of emissions

2009/regs. 10 to 12;
2010/regs. 10 to 12 and
16.

2009/reg. 12(b)(ii);
2010/regs. 12(b)(ii) and

¢ Commission Decision 2009/339/EC amending Decision 2007/589/EC as regards the inclusion of monitoring

and reporting guidelines for emissions and tonne-kilometre data from aviation activities (OJ No L 103,
23.4.2009, p. 10).




16(2)(b)(ii).

2.1

Member States must
transpose before 2 February
2010

2009/reg. 1 (17
September 2009);
2010/reg. 1 (31 August
2010).

The 2009
Regulations
implemented the
Directive in part on
17 September 2009,
in order to expedite
the allocation of
allowances.
Although the
remainder of the
Directive is
implemented after
the transposition
date, these parts
relate to obligations
(such as the
surrender of
allowances) arising
after 1 January
2012.

2.2

Implementing measures
must contain or be
accompanied by a reference
to the Directive

Texts of the main
implementing provisions to
be communicated to the
Commission.

There are references in
both the Explanatory
Note and the Explanatory
Memorandum

Implemented by
administrative means.




Impact Assessment (I1A)

Impact Assessment of Second Stage Transposition of EU IA No: DECCO0002
Legislation to include Aviation in the European Union _
Emissions Trading System (EU ETS) Date: 05/07/2010

Lead department or agency: Stage: Final

Department of Energy and Climate Change Source of intervention: EU

Other departments or agencies: Type of measure: Secondary legislation
Department for Transport

Contact for enquiries:
Chris Gormley
tel: 0300 068 5277
e-mail: chris.qormlev@decc.asi.qov.uk

Summary: Intervention and Options

What is the problem under consideration? Why is government intervention necessary?

'The problem under consideration is the emission of greenhouse gases (GHGs) into the atmosphere, which leads to climate change. The global
causes and consequences of climate change, coupled with the long term and persistent nature of the impacts, highlights the need for
government intervention. Tackling climate change is therefore a key priority for the UK Government. The justification for government
intervention is to comply with legal requirements by fully transposing Directive 2008/101/EC (‘the Aviation ETS Directive’), and thereby to
address a market failure in that the cost of aviation does not fully reflect the external costs of climate change imposed on others in society by
the greenhouse gas emissions from this sector.

What are the policy objectives and the intended effects?
Including aviation in the EU Emissions Trading System is intended to achieve emissions reductions in a cost-effective and efficient manner. The
inclusion of aviation in the EU ETS needs to be considered in the context of the EU's 2020 greenhouse gas reduction target, and the need for
aviation to play its part in meeting this goal.

What policy options have been considered? Please justify preferred option (further details in Evidence Base)

'The Government is committed to the aviation sector joining the EU Emissions Trading System from 2012, as required by Directive
(2008/101/EC). The first set of Regulations that have transposed this into UK legislation have established a framework for operators to apply for|
a free allocation of allowances, and require operators to apply for an emissions plan and to monitor and report their emissions. This impact
assessment and the Regulations that are the subject of this impact assessment relate to the second stage of the transposition, which will
transpose the Aviation ETS Directive in full.

When will the policy be reviewed to establish its impact and the extent to which | It will be reviewed
the policy objectives have been achieved? 2014

Are there arrangements in place that will allow a systematic collection of Yes
monitoring information for future policy review?

Ministerial Sign-off For final proposal stage Impact Assessments:

| have read the Impact Assessment and | am satisfied that (a) it represents a fair and reasonable view of
the expected costs, benefits and impact of the policy, and (b) the benefits justify the costs.

Signed by the responsible Minister:Greq Barker Date: 3" August 2010

1 URN 10/899 Ver. 1.0 04/10



Summary: Analysis and Evidence

Description:

Policy Option 1

Second Stage Transposition of EU Legislation to include Aviation in the European Union Emissions

Trading System (EU ETS).

Price Base | PV Base Time Period Net Benefit (Present Value (PV)) (Em)

Year 2009 | Year 2009 | Years 13 Low: £1.3 Bn High: £41.2 Bn Best Estimate: £21.5 Bn

COSTS (Em) Total Transition Average Annual Total Cost
(Constant Price)  Years (excl. Transition) (Constant Price) (Present Value)

Low £0 £63 Million £0.5Bn

High £0 | N/A £162 Million £1.5Bn

Best Estimate £0 £63 Million £0.5Bn

Description and scale of key monetised costs by ‘main affected groups’

The key costs to the EU are the additional abatement costs that will be incurred due to the increase in the level of emissions reductions
required in the EU ETS. The direct costs to the EU between 2008 and 2020 have been estimated at £4.7 Billion (present value, PV). Depending
on how these costs are apportioned to the UK, the direct costs to the UK have been estimated at between £0.5 to £1.5 billion (PV). The best
estimate uses the lower end of this range (see para 91).

IAircraft operators will also incur costs in the form of an annual subsistence charge.

Other key non-monetised costs by ‘main affected groups’

The aircraft operators that will be regulated by the UK will also incur additional administrative costs and fees as a result of membership of the
EU ETS. These additional administrative costs and fees have been considered in the impact assessment for the first stage Regulations and in
the Evidence Base below.

BENEFITS (£m) Total Transition Average Annual Total Benefit

(Constant Price)  Years (excl. Transition) (Constant Price) (Present Value)
Low £0 £180 Million £1.8Bn
High £0 | N/A £4 .2 Billion £42.8 Bn
Best Estimate £0 £2.2 Billion £22.0Bn

Description and scale of key monetised benefits by ‘main affected groups’

lincluding aviation in the EU ETS has been estimated to deliver substantial CO2 emissions savings. The value of these emissions savings has
been estimated at between £9.6 and £126.3 billion (PV) across the EU depending on whether a global deal to stabilise atmospheric
concentrations of GHGs at 450 parts per million (ppm) will be reached without this policy. It is estimated that between £1.8 and £42.8 billion
(PV) of this total benefit could be attributable to the UK. The best estimate assumes that a global deal to stablise emissions at 450ppm will not
happen without this policy (see para 149) and that the UK’s share of EU benefits and costs are at the lower end of the range — i.e. on an all
departing basis (para 91).

Other key non-monetised benefits by ‘main affected groups’

The Regulations that are the subject of this impact assessment will help facilitate the efficient functioning of the EU ETS to ensure that
lemissions reductions are achieved cost-effectively. The above estimates do not include any benefits associated with potential reduction in the
non-CO, emissions resulting from reduction in aviation emissions. These have an estimated value across the EU of £830m (Present Value).

Key assumptions/sensitivities/risks Discount rate (%) | 3.5%

1.) Several assumptions were made to apportion EU costs and benefits to the UK as sufficiently detailed information to identify precisely what
proportion should be apportioned to the UK is not available. The costs and benefits to the UK are thus very uncertain. 2.) “UK benefits” should
be interpreted as the UK's contribution to the global benefits of avoided climate change. 3.) The proportion of the estimated benefits that are
lwholly attributable to the Regulations is very uncertain. 4.) The value placed on the damage avoided by reducing emissions is subject to
significant uncertainty. 5.) The estimated costs are sensitive to the assumptions made (e.g. aviation is not assumed to undertake abatement
itself or face reduced demand). These assumptions have been made been made to be conservative; any abatement options that are taken up
will result in lower overall costs. 6.) There are a number of other caveats and uncertainties.

Impact on policy cost savings (Em): In scope

No

Impact on admin burden (AB) (Em):

New AB: N/A AB savings: N/A Net: N/A Policy cost savings: N/A
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Enforcement, Implementation and Wider Impacts

What is the geographic coverage of the policy/option? United Kingdom

From what date will the policy be implemented? 2010

Which organisation(s) will enforce the policy? Environment Agency,
Scottish Environment
Protection Agency, Chief
Inspector

What is the annual change in enforcement cost (£Em)? £-

Does enforcement comply with Hampton principles? Yes

Does implementation go beyond minimum EU requirements? No

What is the CO, equivalent change in greenhouse gas emissions? Traded: Non-traded:

(Million tonnes CO; equivalent) 90-174 0

Does the proposal have an impact on competition? Yes

What proportion (%) of Total PV costs/benefits is directly attributable to Costs: Benefits:

primary legislation, if applicable? 0% 0%

Annual cost (£m) per organisation Micro <20 Small Medium | Large

(excl. Transition) (Constant Price)

Are any of these organisations exempt? No No No No No

Specific Impact Tests: Checklist

Set out in the table below where information on any SITs undertaken as part of the analysis of the policy
options can be found in the evidence base. For guidance on how to complete each test, double-click on
the link for the guidance provided by the relevant department.

Please note this checklist is not intended to list each and every statutory consideration that departments
should take into account when deciding which policy option to follow. It is the responsibility of
departments to make sure that their duties are complied with.

Does your policy option/proposal have an impact on...? Impact Page ref
within IA
Statutory equality duties1 No N/A
Statutory Equality Duties Impact Test guidance

Economic impacts

Competition Competition Assessment Impact Test guidance Yes 40

Small firms Small Firms Impact Test guidance Yes 40

Environmental impacts

Greenhouse gas assessment Greenhouse Gas Assessment Impact Test guidance Yes 38

Wider environmental issues Wider Environmental Issues Impact Test guidance No N/A

Social impacts

Health and well-being Health and Well-being Impact Test guidance No N/A
Human rights Human Rights Impact Test guidance Yes 41
Justice system Justice Impact Test guidance No N/A
Rural proofing Rural Proofing Impact Test guidance No N/A
Sustainable development No N/A

Sustainable Development Impact Test guidance

1 Race, disability and gender Impact assessments are statutory requirements for relevant policies. Equality statutory
requirements will be expanded 2011, once the Equality Bill comes into force. Statutory equality duties part of the Equality Bill
apply to GB only. The Toolkit provides advice on statutory equality duties for public authorities with a remit in Northern Ireland.
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http://www.bis.gov.uk/policies/better-regulation/policy/scrutinising-new-regulations/preparing-impact-assessments/specific-impact-tests/Rural-Proofing
http://www.bis.gov.uk/policies/better-regulation/policy/scrutinising-new-regulations/preparing-impact-assessments/specific-impact-tests/Sustainable-Development-Impact-Test

Evidence Base (for summary sheets) — Notes

Use this space to set out the relevant references, evidence, analysis and detailed narrative from which
you have generated your policy options or proposal. Please fill in References section.

References

Include the links to relevant legislation and publications, such as public impact assessment of earlier
stages (e.g. Consultation, Final, Enactment).

No.

Legislation or publication

DfT/ DECC (2009), Impact Assessment of First Stage
Transposition of EU Legislation to Include Aviation in the European
Union Emissions Trading System (EU ETS)

DECC (2009): Publication of final draft first stage Regulations transposing the EU Directive to include
aviation in the EU Emissions Trading Scheme (ETS) into UK law

DfT/ DECC (2009); Impact Assessment of Second Stage Transposition of EU Legislation to
include Aviation in the European Union Emissions Trading System (EU ETS)

Consultation on second stage transposition of EU Directive (2008/101/EC) to include aviation in the
EU Emissions Trading System (EU ETS)

Annual profile costs and benefits - (Em) constant prices

2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019

2020

Transition
costs

Annual
recurring cost

-128

-173

-150

-133

145

166

192

178

181

204

191

164

Total annual
costs

-128

-173

-150

-133

145

166

192

178

181

204

191

164

Transition
benefits

Annual
recurring
benefits

2613

2765

2894

3007

3148

3238

3401

3500

3618

Total annual
benefits

2613

2765

2894

3007

3148

3238

3401

3500

3618




Emission Changes

Version of GHG guidance used: EE«RRINa-RAe)(¢]

Emission Changes* (MtCO2e) - By Budget

Sector Period Emission Changes (MtCO2e) - Annual Projections
CB [; 2008- CBIl; 2013- CBlll; 2018-
2012 2017 2022 2008 2009 2010 2011 2012 | 2013 2014 2015 2016 2017 | 2018 2019 2020
Traded 0 0 0
Power sector
Non-traded 0 0 0
Traded 6.2 47 .1 36.2 6.2 |79 8.8 94 | 10.3 106 | 11.7 | 120 | 12.5
Transport
Non-traded 0 0 0
Workplaces & Traded 0 0 0
Industry Non-traded 0 0 0
Traded 0 0 0
Homes
Non-traded 0 0 0
Traded
Waste e 0 0 0
Non-traded 0 0 0
Traded
Agriculture o 0 0 0
Non-traded 0 0 0
Traded
Public e 0 0 0
Non-traded 0 0 0
Total Traded 6.2 47 .1 36.2 0 0 0 0 6.2 |79 8.8 94 103106 | 11.7 | 12.0 | 12.5
Non-traded 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0
% of lifetime
emissions below
traded cost N/A
Cost comparator
effectiveness % of lifetime
emissions below N/A

non-traded cost
comparator
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11

1.2

INTRODUCTION

Background

The EU Emissions Trading System (EU ETS) was established under the European
Directive 2003/87/EC which entered into force on 25 October 2003. The purpose of the EU
ETS is to promote cost-effective reductions in greenhouse gas (GHG) emissions. It
supports the EU’'s commitment to a global carbon market as a key instrument for tackling
climate change, and will be central in enabling the EU to achieve its stated goal of
reducing emissions by 20% in 2020 compared to 1990 levels and its commitment to
increase the target to 30% as part of an international agreement. The adoption of the 30%
reduction target is contingent on other developed countries committing themselves to
comparable emissions reductions, and economically more advanced developing countries
contributing adequately according to their responsibilities and respective capabilities.

The Stern Review (2006)? stated that carbon pricing was one of the three essential
elements required to tackle climate change. The review highlighted the benefits of using
emissions trading as the principal policy mechanism for mitigation, as it provides both
certainty over emission reductions and economically efficient outcomes. The inclusion of
aviation in the EU ETS is also supported by the UK Government, as it ensures that the
aviation sector makes a cost-effective contribution towards tackling climate change.

In September 2005, the European Commission adopted a Communication® which
considered a variety of policies and instruments, and concluded that in view of the likely
future growth in international air traffic, a new market-based instrument at Community
level, such as emissions trading, was preferable to other financial measures. The
European Commission published its legislative proposal in December 2006, and the UK
subsequently consulted on this proposal in 2007.

The Directive to include aviation in the EU ETS (2008/101/EC)* (“the Aviation ETS
Directive”) was adopted by the Council of the European Union on 24 October 2008. The
Directive amends the existing EU ETS Directive (2003/87/EC) and entered into force on 2
February 20009.

Purpose of this Impact Assessment

The UK is transposing the Directive in two stages. On 4 March 2009, a 10-week
consultation was launched to seek views on a draft Statutory Instrument to transpose the
first stage elements of the Aviation ETS Directive. On 27 August 2009 the final impact
assessment was published® and the first stage transposing Regulations® were laid before
Parliament. They came into force on 17 September 2009.

The purpose of this impact assessment is to consider the costs and benefits of the UK'’s
implementation of the remaining aspects of the Aviation ETS Directive. It therefore
focuses only on those elements that are included in the second stage transposition - the
key issues are summarised below.

2 Stern Review on the Economics of Climate Change (October 2006), available at
http://www.hmtreasury.gov.uk/sternreview_index.htm.

% Document number COM(2005) 459 (2005), Reducing the Climate Change Impact of Aviation, available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52005DC0459:EN:NOT.

* Available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32008L0101:EN:NOT.

5 Available at http://www.decc.gov.uk/en/content/cms/consultations/aviation euets/aviation euets.aspx.
® The Aviation Greenhouse Gas Emissions Trading Scheme Regulations 2009, available at
http://www.legislation.gov.uk/uksi/2009/2301/made.
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1.3 Changes to Impact Assessment since the Consultation Stage

7.

Since the consultation-stage impact assessment, the following key changes have been
made to the analysis. These include changes made in light of the opinion from the
Regulatory Policy Committee”’;

- Greater clarity is provided on the price of EU ETS allowances (the EUA price)
with and without the inclusion of aviation in the EU ETS.

- The impact of the inclusion of aviation in the EU ETS on the EUA price between
2008 and 2011 is now incorporated in the analysis and the estimated costs,
reflecting the fact that the market is assumed to adjust to the inclusion of aviation
when it receives this information, rather than the date at which aviation will enter
the system.

- The estimated costs are now in line with DECC’s new estimated EUA prices.®
The updated EUA prices take into account the impact of the recession, changes
to the scope of the EU ETS and new research on abatement options available in
the EU industrial sectors. The reduction in the estimated EUA prices has lowered
the estimated costs.

- The reductions in the estimated level of Business As Usual (BAU) aviation
emissions have also reduced the estimated costs of this policy, along with the
estimated benefits.

- The £/€ exchange rate has been adjusted in line with updated government
guidance. This has resulted in all costs (which are originally estimated in €)
increasing. The benefits are unchanged as the basis for their estimation is done
in £.

1.4 Rationale for Government Intervention

8.

10.

The justification for government intervention is to address a market failure in that the cost
of aviation does not fully reflect the external costs of climate change imposed on others in
society by the GHG emissions from this sector.

Carbon dioxide (CO,) is a key GHG, accounting for about 85% of the UK's domestic GHG
emissions. In keeping with the global growth in demand for air travel, emissions of CO,
from aviation have tended to grow strongly over recent decades and are forecast to
continue growing. At the global level, international aviation (i.e. flights between countries)
accounts for some 1.5% of total CO, emissions, and domestic aviation (i.e. flights within
countries) a further 1.2%. At the UK level, the UK national atmospheric emissions
inventory” shows that emissions from domestic and international aviation assigned to the
UK (on the basis of bunker fuel sales) accounted for some 5.5% of UK CO, emissions in
2008.

An emissions trading system (ETS), such as the EU ETS, ensures a specified
environmental outcome by setting a cap on total emissions from participants within the
scheme. Participants are allocated allowances that in total add up to the level of emissions
permitted under the scheme, and any participants with emissions above their allocation
must then purchase additional allowances. Participants who find it cheaper to reduce
emissions than to purchase allowances can sell excess allowances to other participants in
the scheme. In this way, emissions reductions to meet the cap are made wherever it is
most cost-effective to do so.

’ Available at http://regulatorypolicycommittee.independent.gov.uk/rpc/195.
8 DECC (June 2010), Valuation of energy use and greenhouse gas emissions for appraisal and evaluation
® Available through http://www.decc.gov.uk/en/content/cms/statistics/climate _change/data/data.aspx.
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11.

2.

An ETS therefore introduces a direct cost, proportionate to the amount of CO, emitted.
This encourages further efficiencies and incentivises participants to reduce emissions in
the short-run. It also provides incentives to develop technologies to reduce emissions over
time.

GOVERNMENT AND PUBLIC CONSULTATION

Consultation within Government

12.

Development of policy has taken place through the involvement of government
departments with an interest this policy. The Devolved Administrations have also been
fully consulted on the implementation of the policy.

Public consultation

13.

14.

15.

16.

17.

18.

A public consultation exercise was undertaken regarding the use of economic instruments
to internalise the external costs of aviation in 2003. Representatives from industry, the
expert community, environmental groups and public bodies were invited to comment
through a series of workshops based upon the paper, Aviation and the Environment:
Using Economic Instruments (2003)°.

Further meetings with stakeholder groups were held in advance of the UK presidency of
the European Union in 2005 and informed the UK Government's response to the
European Commission's consultation on reducing the climate change impact of aviation'".
In general, emissions trading was the preferred option of all groups for reducing
emissions, with varying degrees of enthusiasm. Some respondents saw it as the best and
only suitable option, whereas others regarded trading as one of a range of potential
actions.

In addition to ongoing informal contact with the aviation industry and Non-Governmental
Organisations (NGOs), we are continuing to engage with existing EU ETS sectors through
the Emissions Trading Group and with trade unions through the Trade Union Sustainable
Development Advisory Committee (TUSDAC). We have also had discussions with the
Sustainability Alliance in order to include stakeholders from professional bodies.

At a European level, the results of the European Commission's consultation'? exercise
were broadly similar. The majority of respondents regarded emissions trading as the most
attractive way to mitigate the climate change impact of aviation.

The UK consulted on the European Commission's proposal in March 2007. Copies of the
consultation and associated Regulatory Impact Assessment were sent to key stakeholders
including representatives of the airline industry, airports, NGOs, business associations and
key industry representatives already participating in the EU ETS. The documents and
summary of responses are available on the DfT website.

Government ran a consultation between 4 March and 14 May 2009 on the draft Aviation
Greenhouse Gas Emissions Trading Scheme Regulations 2009 - the first stage
implementing Regulations which transposed key parts of the Aviation EU ETS Directive.
The report summarising responses to the consultation and the Government response to

1% Available at http://www.hm-treasury.gov.uk/d/Aviation Environment.pdf.

" For more details see: http://europa.eu.int/comm/environment/climat/aviation _en.htm.
'2 The Commission’s report on public consultation can be found at
http://europa.eu.int/comm/environment/climat/aviation_en.htm.

3 Available at http://www.dft.gov.uk/consultations/archive/2007/aviationemissionstrading/.
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19.

the consultation can be found at the DECC website’*. Government consulted on its
second set of Regulations from 11 December 2009 to 5 March 2010. This consultation
built on the first stage consultation and focused on the transposition of the remaining parts
of the Directive that were not covered in the first stage Regulations. The consultation
document and consultation-stage impact assessment can be found on the DECC
consultation website .

REGULATIONS

This impact assessment considers the impact of the second set of Regulations to facilitate
the inclusion of aviation within the EU ETS. The first set of Regulations will be repealed in
part and replaced by the second set of Regulations.

3.1 Allocation of Allowances

3.1.1.

20.

21.

22.

23.

24.

The Aviation Cap

Emissions trading delivers a market price for carbon by capping total emissions to a fixed
limit, providing certainty over the total quantity of emissions. The environmental effect of
an emissions trading system is directly dependent on the cap, since this corresponds to
the number of allowances available and therefore the total amount of emissions that
participants are allowed to emit. For a given cap, the GHG reductions that can be
expected depend on what would have happened if the cap had not been introduced; this is
known as business-as-usual (BAU) emissions. The emissions savings from the scheme
are the difference between the ETS cap and BAU emissions.

The cap to be applied to the aviation sector within the ETS in 2012 will be 97% of average
annual aviation CO, emissions in 2004, 2005 and 2006, and from 2013 onwards the
cap is set at 95% of average emissions over these years. The 95% may be reviewed
as part of the general review of the Aviation ETS Directive in 2014.

An open system, with the aviation sector integrated into the EU ETS and able to trade with
other sectors within it, will allow emissions reductions to take place where the cost of
reduction is lowest. A stand-alone aviation ETS would not be able to achieve the same
environmental benefits without extremely high costs to the aviation industry.

Aviation allowances equivalent to the aviation cap are created upon aviation's inclusion in
the EU ETS and added to the carbon market's volume of allowances. Initially 15% of these
will be allocated to aircraft operators through an auction process, 3% will be set aside for
the Special Reserve (provided for new and fast-growing aircraft operators) and the
remainder will be allocated free of charge using a benchmarking methodology.

Aircraft operators covered by the aviation EU ETS must surrender allowances equal to
their CO, emissions on all flights falling within the scheme departing from or arriving at EU
airports (one allowance being equivalent to one tonne of CO;). There are various means
by which an aircraft operator'® may accumulate its required volume of allowances for the
purposes of compliance. Aircraft operators may apply for a free allocation of aviation
allowances. Where they decide not to apply or where they do not receive enough free
allowances to cover their emissions, aircraft operators will be required to purchase
sufficient EU allowances or project credits on the open market.

4 Available at http://www.decc.gov.uk/en/content/cms/consultations/aviation euets/aviation euets.aspx.

1% Available at http://decc.gov.uk/en/content/cms/consultations/consultations.aspx.

'® Note that the second stage Regulations update the definition of aircraft operator to place obligations on the owner of the
aircraft where the operator is unknown or not identified by the owner.
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3.1.2. Application for Free Allocation

25.

A proportion of aviation allowances will be allocated free of charge”. The allocation
process will be carried out using a benchmarking methodology that allocates allowances in
line with the proportion of each operator’s share of the activity (total tonne-kilometres) of all
aircraft operators in the EU ETS during the ‘benchmarking’ year. This will be based on
“benchmark” data submitted to the regulators prior to the trading phase.

3.1.3. Auctioning

26.

27.

For the period 1 January 2012 to 31 December 2012, allowances equivalent to 15% of the
cap on aviation emissions will be auctioned. From January 2013, 15% of the cap on
aviation emissions will again be auctioned, although this may be increased as part of the
general review of the Aviation ETS Directive in 2014. The number of allowances to be
auctioned in each period by the UK will be proportionate to its share of the total attributed
aviation emissions for all Member States for the reference year'®.

Provisions for auctioning are not included within the Regulations that are the subject of this
impact assessment. An auctioning Regulation containing detailed provisions for the
auctioning of allowances by Member States will be adopted by the European Commission
in due course.

3.1.4. The Special Reserve

28.

29.

30.

31.

A Special Reserve amounting to 3% of the aviation cap will be set aside. This will provide
access to free allowances for new entrant aircraft operators and to assist aircraft operators
that sharply increase the number of tonne-kilometres they perform. The competition
implications of the Special Reserve are set out further in the Competition Assessment at
Annex 2. The Reserve is in part intended to avoid creating a barrier to entry for new
entrants who would not otherwise receive a free allocation from a system of allocation
based on benchmarking.

To be eligible for allowances from the Special Reserve for the trading period 2013 to 2020
(the same process is repeated in subsequent trading periods), aircraft operators must:

(@) have commenced operations falling within scope of the scheme after the monitoring
year of 2010; or

(b) increased their tonne-kilometres by an average of more than 18% annually between
2010 (the monitoring year) and 2014.

For either of the above cases, an aircraft operator is not eligible if the aviation activity listed
above was in whole or in part a continuation of an aviation activity previously performed by
another aircraft operator.

Aircraft operators coming within either of the above two categories must make an
application for Special Reserve allowances to their regulator by 30 June 2015. The
following section provides examples to illustrate how an aircraft operator might apply to the
Special Reserve under both case (a) and (b).

" The regulations regarding application for free allocation were covered in the first stage of transposition and can be viewed at:
http://www.leqgislation.gov.uk/uksi/2009/2301/made. This can also be accessed at

http://www.decc.gov.uk/en/content/cms/what_we do/change energy/tackling clima/emissions/eu_ets/aviation/aviation.aspx.

™ For the purpose of auctioning, attributable emissions will be those associated with all flights departing the UK and all flights
arriving into the UK from outside the EU. This is a different definition as is used to attribute emissions to the UK elsewhere in
this document.
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(a) Where a person becomes an aircraft operator for the first time between 2011 and 2014.

32.

33.

If a person becomes an aircraft operator for the first time between 1 January 2011 and 31
December 2014, they may apply to the Special Reserve for a free allocation. The
application must contain:

e evidence of their eligibility;
. verified tonne-kilometre data from their aviation activity in 2014; and
. a fee of £1,120.

Following submission of an application, the following process applies:

o The regulator will assess the report and, if satisfied with it, send it to the Secretary of
State (SoS) by 31 October 2015.

e  The SoS will forward the application to the Commission by 31 December 2015.

e The Commission is under an obligation to decide on the benchmark to be used to
allocate allowances under the Special Reserve by 30 June 2016.

° Member States must calculate and publish the entitlements of those operators subject
to their regulation within three months from the date on which the Commission
publishes its decision on the benchmark (by 30 September 2016 at the latest).

Successful applicants will then receive an annual free allocation from 2017-2020. If an operator
in this category does not apply in accordance with the above procedure then they will not
receive any free allocation.

(b) Where an aircraft operator's tonne-kilometres increases by an average annual rate of more
than 18%'° between 2010 and 2014

34.

35.

36.

An aircraft operator in this category may or may not have received a free allocation
through the 2010 benchmarking system. An aircraft operator in this category must have
performed aviation activity in 2010; if it did not then it would apply under category (a).

The application of an eligible aircraft operator under this scenario must:

contain evidence of their eligibility;

contain verified tonne-kilometre data of their aviation activity in 2014;

state the actual increase in tonne-kilometres from 2010 to 2014;

state the percentage increase in tonne-kilometres from 2010 to 2014;

state the amount in tonne-kilometres by which the aircraft operator exceeds 93.9%
between 2010 and 2014; and

. contain a fee of £1,120.

An aircraft operator must show that the percentage increase in tonne-kilometres from 2010
to 2014 exceeds 93.9%, which is equivalent to a compound average annual rate of 18%.
As an illustrative example, an aircraft operator performing tonne-kilometres (TKs) of
100,000 in 2010 would be required to perform more than 193,900 tonne-kilometres in 2014
in order to be eligible to apply to the Special Reserve under case (b). The formula to
calculate the compound average annual growth rate is as follows:

" The Regulations specify that an aircraft operator is eligible to apply to the Special Reserve if their tonne-kilometre data in
2014 is over 93.9% more than its tonne-kilometre data in 2010 (this is equivalent to 18% compound average annual rate).
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Compound average annual growth rate = TK 014 %

TK2010

37. Table 1 below provides an illustrative example of the methodology required to calculate
the compound annual average growth in tonne-kilometres in order to apply to the Special
Reserve under case (b).

Table 1: Illustrative example of an application to the Special Reserve on growth basis

Benchmark | Actual TKs Annual

TKs (‘000s) (‘0O00s) growth rate
2010 100
2011 150 50.0%
2012 170 13.3%
2013 185 8.8%
2014 194 4.8%
Compound average annual growth rate = 18.02%

38. Although the growth rate in each individual year is not always above 18%, the compound
average annual growth rate calculated using the formula above is (at least) 18%, so the
aircraft operator is entitled to apply to the Special Reserve. Successful applicants will
receive an annual free allocation from 2017-2020. The Aviation ETS Directive states that
an allocation to a successful applicant under case (b) cannot exceed 1 million allowances.

39. Where a person becomes an aircraft operator before 1 January 2011, the main route for
free allocation is through the benchmarking allocation procedure, which was set out in the
first set of Regulations® and described above. Where a person becomes an aircraft
operator for the first time on or after 1 January 2015, they do not qualify for any free
allocation for the first two trading periods. They may, however, qualify for the next trading
period (2021 to 2028).

3.2 Surrendering Allowances

40. By 30 April each year, aircraft operators must surrender allowances equivalent to their
total reportable aviation CO, emissions during the preceding calendar year. Operators
may surrender different types of allowances and project credits in order to cover their
respective emissions. These include:

(i) Aviation Allowances (or EUAAs — the allowances available that make up the aviation
cap) — 15% of allowances will be allocated through an auctioning process; 3% will be
free and set aside in the Special Reserve; and the remainder are allocated free of
charge through the benchmarking process. Aviation allowances may only be
surrendered by aircraft operators and cannot be surrendered by other sectors in the
EU ETS.

(i) EU Allowances (EUASs) — these will be available for aircraft operators to purchase on
the open market from other sectors in the EU ETS.

20 Available at http://www.legislation.gov.uk/uksi/2009/2301/made. This can also be accessed at
http://www.decc.gov.uk/en/content/cms/what_we do/change energy/tackling clima/emissions/eu_ets/aviation/aviation.aspx.
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(iii) Emission Reduction Units (ERUs) — available through Joint Implementation (JI)
projects between countries that have targets to reach under the Kyoto Protocol.

(iv) Certified Emission Reductions (CERs) — available through Clean Development
Mechanism (CDM) projects which involve investment in emission reduction or
sequestration projects in developing countries without emission targets.

3.2.1. The Use of Project Credits

41. Allowing for the use of Kyoto project credits (ERUs and CERs) provides operators with the
flexibility to undertake emission abatement where it is cheapest to do so. These projects
also provide a source of finance to help developing countries become low carbon
economies by supporting investment in emission reduction projects. However, allowing
unlimited access to project credits could reduce the amount of domestic abatement and
possibly discourage operators within the scheme from investing in low-carbon
technologies.

42. The Aviation ETS Directive limits the extent to which aircraft operators can surrender
project credits within EU ETS. For the trading period 2012, an aircraft operator must not
surrender project credits amounting to more than 15% of the total amount of allowances
they are required to surrender to account for their emissions. For the period 2013 — 2020,
the percentage of project credits that the aviation sector will have access to will not be set
below 1.5% of verified emissions?'. However, it is expected this level will be reviewed
through comitology in 2010.

3.3 Penalties and sanctions

43. Failure to comply with the Regulations can result in operators facing financial penalties;
many of these were set out in the first stage Regulations??.

44. The second stage Regulations that are the subject of this impact assessment also set out
a new civil penalty of £1,000 for making a false or misleading statement in an application
to the regulator in relation to applying to the Special Reserve. In addition there is a new
penalty for an operator that fails to comply with conditions in its emissions plan. For failure
before 1 January 2012 the penalty is £500 and £50 for each day the aircraft operator fails
to comply up to a maximum for £4,500. For failure from 2012 onwards the penalty is
£1,500 and £150 each day up to a maximum of £13,500.

45. In the case where an operator does not surrender sufficient allowances to the registry by
30 April 2013 (and every year thereafter) to cover its reportable emissions during the
preceding calendar year, the following penalty, as prescribed by the Aviation ETS
Directive, will apply:

€100 for each tonne of CO, emitted for which the aircraft operator has not
surrendered allowances.? Payment of the excess emissions penalty shall not release
the operator or aircraft operator from the obligation to surrender an amount of
allowances equal to those excess emissions when surrendering allowances in
relation to the following calendar year.

2! This provision is set out in the amending Directive 2009/29/EC to improve and extend the greenhouse gas emission
allowance trading scheme, available at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2009:140:0063:0087:EN:PDF

* The First Stage Regulations can be found at http://www.legislation.gov.uk/uksi/2009/2301/made.

# The excess emissions penalty relating to allowances issued from 1 January 2013 onwards will increase in
accordance with the European index of consumer prices.
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The Aviation ETS Directive requires Member States to ensure publication of the names of
aircraft operators who are in breach of requirements to surrender sufficient allowances.
The regulator will publish on its website a list of operators that were liable to this civil
penalty in the previous year.

3.3.1 Operating ban

46.

47.

48.

The Aviation ETS Directive sets out that in the event that an aircraft operator fails to
comply with the requirements of the Directive and where other enforcement measures
have failed to ensure compliance, its administering Member State may request the
Commission to decide on the imposition of an operating ban on that aircraft operator.
Where the Secretary of State intends to apply to the European Commission to impose an
operating ban on an aircraft operator, certain procedures will apply as set out in the
Regulations at Regulation 50 (1).

Following the application, the Commission may adopt a decision to impose an operating
ban on the aircraft operator concerned. Each Member State must then enforce any
operating ban within its territory, and inform the Commission of any measures taken to
implement the ban.

In the event of an operating ban being in force, the Regulations set out that the regulator
must take all reasonable steps to ensure a banned operator does not operate a flight to or
from the UK. To do this the regulator would be able to issue a direction (after receiving
approval from the authority24 and, if necessary, approval from the authority in the relevant
part of the United Kingdom) to an aerodrome operator or any other person that the
regulator deems necessary to enforce the ban. The regulator would also be able to detain
any aircraft operated by the banned operator, and with leave of the court sell the aircraft to
recover regulator expenses if the operating ban was not lifted within 56 days of the start of
the detention®.

3.3.2. Penalty for Failing to Comply with Direction in Enforcement of an Operating Ban

49.

The Regulations set out a civil penalty of £50,000 for any person not complying with any
direction issued by the regulator in the enforcement of an operating ban.

3.3.3. Assistance of Aerodrome Operators

50.

51.

As set out in the first stage Regulations, in extreme cases of non-payment of civil penalties
incurred for non-compliance, the regulator may detain any aircraft operated by the
operator in default in order to recover the debt.

The second stage Regulations provide that aerodrome operators have a duty to provide
reasonable advice and assistance to the regulator in connection with any of the regulator’s
functions relating to the detention and sale of aircraft. The Regulations set out a civil
penalty of £50,000 where an aerodrome operator fails to provide assistance and advice.

3.3.4. Appeals

52.

Provision for an appeals process was consulted on for the first set of transposing
Regulations. However, the second stage Regulations provide for an appeals process for:

% See the accompanying Regulations for the definition of ‘authority’.
% The same provisions relating to detention and sale of an aircraft apply as those set out in Part 10 of the accompanying
Regulations. These provisions were included in the first stage implementing Regulations.
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3.4

53.

54.

55.

56.

17

e an operator where a decision has been made by the regulator not to submit to the
Secretary of State the operator’s application to the Special Reserve;

e an aerodrome operator who has been served a notice in relation to a civil penalty for
failing to provide reasonable advice and assistance to the regulator with regard to the
duty in connection with any of the regulator’s functions relating to the detention and
sale of aircraft;

e a person who has been served a notice in relation to a civil penalty for failing to submit
or re-submit an application for an emissions plan;

e persons not complying with a direction relating to an operating ban; and

e persons making a false or misleading statement in a benchmarking report.

Annual Subsistence Charge

In the existing EU ETS, there is an annual subsistence charge which recovers the
regulator’s costs not otherwise recovered under specific fees. A similar approach will be
applicable in the aviation EU ETS. A summary of how these annual charges will apply is
set out below.

Table 2 — Annual subsistence charges

Operator’s e.stirnated annual Base charge (£) Variable charge (£)
emissions
Less than 50,000 tonnes £1,920 £630
50,000 — 500,000 tonnes £2,490 £830
More than 500,000 tonnes £3,060 £1,020

In the first year a person becomes an aircraft operator, the variable element of the
subsistence charge (25% of the subsistence charge) will be pro-rated from the date its
plan is first issued, to reflect the fact that the regulators costs will be proportionately less
where an operator is to be regulated for less than 12 months. However, the base charge
(75% of the subsistence charge) will be payable by all operators, no matter at which point
they join the System, reflecting the fact that the regulators incur 75% of the annual costs
associated with regulating an operator, regardless of whether they are to be regulated for
12 months or less.

Amendments may be made to the Regulations at a future date to allow the regulator to
make its own charging scheme. The powers relied upon to make a scheme to impose
charges are contained within the Environment Act 1995 and in the case of Northern
Ireland the Environment (Northern Ireland) Order 2002. As each makes reference to the
Commission Regulation on Registries which is not yet in force, provisions cannot be
included in the Aviation Greenhouse Gas Emissions Trading Scheme Regulations 2010.

The charges in the Regulations are based on the cost estimates of the Environment
Agency (which will regulate the majority of aircraft operators, with input from the other
regulators). In setting charges, the Environment Agency has made estimates of the
number of operators subject to regulation, and estimates of the costs of its regulatory
effort.



57.

58.

3.5

59.

60.

61.

62.

The charges set out in the Regulations will be comprehensively reviewed by the regulators
in 2011, following experience of a full compliance year of the scheme. Time recording
information will be used and calculations will be based on the exact number of aircraft
operators regulated under the scheme.

The subsistence charge is banded by reference to the aircraft operator’s estimated annual
emissions®®. This is because the regulators will incur greater costs in regulating large
emitters. The Environment Agency identified several work areas where the level of effort,
and the resulting input cost, varied for different sized operators. The Environment Agency
has estimated this cost differential between each band of operator to arrive at the charges
shown above.

Other Charges

The Regulations also set out two further charges. In certain circumstances, an aircraft
operator should apply to the regulator to vary their emissions plan. If the aircraft operator
fails to do so, the regulator will amend the emissions plan. A charge of £430 is payable for
varying an emissions plan (whether the variation is applied for by the aircraft operator or
made by the regulator).

In the event that the regulator is required to determine emissions on behalf of an aircraft
operator, an hourly charge of £115 per hour will be charged.

COSTS AND BENEFITS

This section sets out the estimated costs and benefits of the Regulations that are the
subject of this impact assessment and are summarised above. It has not always been
possible to place a monetary value on some of the costs and benefits; where this is the
case a full qualitative description has been provided.

The approach taken to estimate the value of the costs and benefits to the UK is consistent
with the methodology that was used for the UK impact assessment of the EU 2020 Climate
and Energy Package®” and all modelling analysis is consistent with DECC’s latest
estimated EUA prices? to be used for appraisal purposes.

Limitations of the Analysis

63.

It is important to recognise the following limitations of the analysis when interpreting the
estimates of costs and benefits for the UK.

o Definitional issues and data limitations prevent us from accurately estimating the

proportion of EU costs and benefits that should be attributed to the UK (see
paragraph 86). Two illustrative methodologies have therefore been used for the
purposes of this impact assessment. In line with the way international aviation
emissions are reported as a memo? item to the United Nations (based on bunker fuel
sales), the central estimates use an ‘all departing flights’ scenario (i.e. flights
departing from UK airports). However, there a number of reasons why this scenario

% The Regulations define estimated aviation emissions as a reasonable estimate by the regulator of the aviation emissions of
an aircraft operator for the following year.

' DECC (April 2009), Impact Assessment of the EU Climate and Energy package, the revised EU Emissions Trading System
Directive and meeting the UK non-traded target through UK carbon budgets. Available through
http://www.decc.gov.uk/en/content/cms/what we do/lc_uk/carbon_budgets/carbon _budgets.aspx.

ZDECC (June 2010), Valuation of energy use and greenhouse gas emissions for appraisal and evaluation
 International aviation and shipping are excluded from the national total, but are reported as memo items.
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may not be an accurate reflection of costs and benefits to the UK. A sensitivity is
therefore presented using an ‘all departing and arriving flights’ scenario (i.e. flights
departing from or arriving at UK airports) — this scenario also has a number of
limitations. In particular, the ‘all departing and arriving flights’ scenario could be
considered to overestimate the volume of emissions associated with the ‘UK aviation
sector’ because it has not been able to strip out the emissions from flights to and from
other EU countries. It should be noted that these illustrative scenarios do not prejudge
a view on the apportioning of emissions to the UK in the event of an international
deal. In addition, it should also be noted that the total CO, emissions under these
scenarios are highly unlikely to correspond to the total aviation CO, emissions from
aircraft operators that have been assigned for regulation by the UK.

The value placed on the damage avoided by reducing CO, emissions is subject to
significant uncertainty and dependent on whether action in the EU is pivotal in
inducing global action on climate change. The results of two scenarios have therefore
been shown to illustrate the potential range under different assumptions. In line with
the UK’s impact assessment of the EU 2020 Climate and Energy Package, the central
scenario assumes that the Aviation ETS Directive alongside the EU 2020 package is
pivotal to inducing global action to move the world to a 450ppm stabilisation
trajectory.

The “UK benefits” identified in this impact assessment should be interpreted as the
UK's contribution to the global benefits of avoided climate change. They do not reflect
specific estimates of climate change damage avoided in the UK.

The proportion of the estimated benefits that are wholly attributable to the Regulations
is very uncertain, because of the difficulties with estimating the level of emissions
without these Regulations and the extent that these Regulations contribute to the
world moving to a 450ppm emissions trajectory.

The estimation of the costs and benefits from aviation joining the EU ETS are heavily
dependent on estimates of Business As Usual (BAU) emissions from EU and ‘UK’
aviation. As with any forecasts, they are subject to uncertainty.

The estimated costs are sensitive to the assumptions that have been made for the
purposes of this impact assessment. For example, aviation is not assumed to
undertake abatement itself.

The DECC modelling framework is not able to account for any feedback effect on the
demand for air transportation (which comprises both air passenger and air freight
demand). It is expected that the aviation sector will pass on at least some of the cost
of abatement, and purchasing allowances and credits, to consumers in the form of
higher prices (e.g. air fares and air freight rates). This change in the price of air
transportation would be expected to dampen the demand for air transportation, but
this reduction is not picked up by the DECC Carbon Price model. Should the demand
for air transportation be reduced to the extent that the number of flights is reduced, as
a source of additional potential abatement, this would lower the level of aviation
emissions, and hence the additional effort required to achieve a given cap on aviation
emissions. The overall impact of this is unclear — by not taking account of the impact
on the demand for air transportation, the estimates below could overstate the total
costs of meeting the cap. However, this feedback effect on the demand for air
transportation would itself impose a cost. Section 4.1.6 outlines the likely size of
demand reduction and potential impact on EUA prices.

The analytical methodology that has been used to estimate the costs and benefits in
this impact assessment is consistent with the UK modelling of the impacts of the EU
Climate and Energy package, as presented in the UK’s impact assessment of the
package3°. However, it should be noted that the estimates of the costs presented in
this impact assessment were estimated using a more recent version of DECC's

% DECC (April 2009), Impact Assessment of the EU Climate and Energy package, the revised EU Emissions Trading System
Directive and meeting the UK non-traded target through UK carbon budgets. Available through
http://www.decc.gov.uk/en/content/cms/what_we do/lc_uk/carbon_budgets/carbon_budgets.aspx.
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Carbon Price model. This takes into account the impact of the recession at EU level,
changes to the scope of the EU ETS and new research on the abatement options that
are available in the EU industrial sectors.

4.1 Costs

41.1

64.

Consistency with previous analysis of abatement costs

The approach that has been used to estimate the costs is consistent with the consultation
stage impact assessment and the UK’s impact assessment for the EU Climate and Energy
Package. However, there have been some updates to the modelling framework which
mean that the underlying modelling inputs are not fully consistent. In particular:

o the fossil fuel price assumptions have been updated to reflect the latest Government
projections’;

o the industrial sector is now modelled using a more recent marginal abatement cost
curve;

e the estimated level of BAU emissions (at the EU level) for both the aviation and non-
aviation sectors in the EU ETS have been reduced to reflect the impact of the recent
economic downturn;

o the estimated EUA prices implicit in this analysis account for aviation (at the EU
level) being included in the EU ETS on an ‘all departing and arriving flights’ basis,
rather than the previously used estimates which assumed an 'all departing flights’ only
basis. This is consistent with the design of the EU ETS, which will capture flights
departing from and arriving at EU airports.

4.1.2 Approach to estimating EU-wide abatement costs

65.

66.

67.

68.

The starting point for analysis of the costs to the EU is to establish the EU counterfactual
level of emissions (i.e. what would happen otherwise in the absence of aviation joining the
EU ETS). This can then be compared to the 'policy case' in which aviation is included in
the EU ETS from 2012, and the additional costs associated with meeting the new cap can
be estimated.

The counterfactual assumes that emissions from non-aviation sectors already covered by
the EU ETS are capped in line with the EU Climate and Energy package. As the cap is set
below the estimated BAU level of emissions, carbon abatement actions must be
undertaken. Project credits — emissions reductions purchased through the Clean
Development Mechanism (CDM) and Joint Implementation mechanism (JI) — are included
within the modelling of potential carbon abatement actions. The total cost to the economy
is the sum of the cost of individual abatement actions required to ensure that the cap is
met.

The 'policy case' has aviation included in the EU ETS from 2012. This increases the level
of BAU emissions covered by the system and the overall cap. As above, the cap applied to
the EU aviation sector in 2012 will be 97% of the average annual EU aviation CO,
emissions in 2004, 2005 and 2006, and from 2013 onwards the cap will be set at 95% of
the average emissions over these three years.

It should be noted that as the Aviation ETS Directive was adopted by the Council of the
European Union on 24 October 2008, the carbon market is likely to have anticipated the
inclusion of aviation in the EU ETS and adjusted accordingly prior to aviation’s inclusion in
the EU ETS in 2012. As aviation is expected to be a net buyer of EUAs, DECC estimate

31 Available at http://www.decc.gov.uk/en/content/cms/statistics/projections/projections.aspx.
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69.

70.

that the anticipated inclusion of aviation in the EU ETS will result in more abatement prior
to 2012 and thereby increase the EUA prices in 2008-2011.

For the consultation stage impact assessment, forecasts of CO, emissions from flights
arriving at and departing from EU airports were taken from the European Commission's
Impact Assessment®’. This suggested that BAU aviation emissions are higher than the
cap in each year and leads to an increase in the ‘effort’ (the level of abatement relative to
BAU) required in the EU ETS. In light of the economic downturn and the latest evidence,
DECC believe that these forecasts now represent significant over-estimates of BAU
aviation emissions. This final stage impact assessment uses a new forecast of emissions,
which is presented below. This new forecast is estimated assuming growth in line with
Eurocontrol’s forecasts of air traffic growth®® and assuming that the emission intensity of
flights remains unchanged. These new estimates still show BAU aviation emissions higher
than the cap in each year.

Table 3 sets out the estimated CO, emissions savings for EU aviation as a whole on an 'all
departing and arriving flights' basis (i.e. from flights departing from or arriving at EU
airports), as this is the basis on which aviation is being included in the EU ETS. These
estimates suggest that required ‘effort’ in the EU ETS will increase by around 80 million
tonnes of CO, (MtCO,) in 2020, and that the total ‘effort’ between 2012 and 2020 will
increase by around 480 MtCO,. The aviation sector will either have to abate a significant
volume of its emissions itself out to 2020, or purchase allowances (and/or project credits)
from the market and therefore fund emission reductions in other sectors.

Table 3: Forecast CO,emissions from flights arriving at and departing from the EU

71.

72.

All figures are in MtCO,

2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020
Business
as usual
emissions | 235 241 248 253 258 264 271 277 285
Aviation
sector
cap 210 206 206 206 206 206 206 206 206
Savings/
effort 25 36 42 47 52 58 65 72 79

Source: Bloomberg analysis based on EuroControl growth rates and CE Delft emission estimates

In terms of the marginal abatement cost curves that are included for the aviation sector in
the DECC modelling framework, no abatement is assumed to take place within the
aviation sector itself before 2020. This is due to the fact that fleet replacement in addition
to the replacement that is expected to happen anyway by 2020 is likely to be small, given
that aircraft have a lifespan of some 25 years. Furthermore, additional technology
developments will also have long lead times. So, additional abatement brought on by the
EU ETS within this timeframe is expected to be small. However, there may be certain
additional measures that the aviation sector is able to implement before 2020, which would
reduce aviation emissions below BAU and therefore the sector’'s demand for allowances
and credits. By ignoring these potential abatement opportunities in this analysis, the cost
estimates presented below may overestimate the total cost of the inclusion of aviation in
the EU ETS.

As it is assumed that there will be no reduction in EU aviation emissions as a result of its
inclusion in the EU ETS for the purpose of this modelling (i.e. EU aviation emissions will

32 Available at http://ec.europa.eu/environment/climat/aviation/pdf/sec 2006 1684 en.pdf..

33 Available at

http://www.eurocontrol.int/statfor/gallery/content/public/forecasts/Doc280%20MTF08%20Report%20Vol1%20v1.0.pdf.

21


http://ec.europa.eu/environment/climat/aviation/pdf/sec_2006_1684_en.pdf
http://www.eurocontrol.int/statfor/gallery/content/public/forecasts/Doc280%20MTF08%20Report%20Vol1%20v1.0.pdf

remain at BAU levels), and it is estimated that the inclusion of aviation in the EU ETS will
lead to an increase in the ‘effort’ required in the EU ETS, additional abatement will need to
be undertaken in the other sectors of the EU ETS to meet the cap, increasing the price of
EUAs. Without aviation, the EUA price is estimated to be around £10 per tonne of CO,
(tCO2) in 2020. The inclusion of aviation in the EU ETS is estimated to increase the 2020
EUA price to around £16/tCO; in 2020. The estimated increase in the price of EUAs in the
'policy case' is thus around £6/tCO; in 2020. The estimates for other years are shown in
Table 4.

Table 4. Carbon prices with and without aviation in the EU ETS

All carbon prices are in £'s per tCO; in 2009 prices

2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020

EUA
price
without
aviation | 8.4 8.5 8.6 8.8 8.9 9.0 9.2 9.3 9.4 9.6 9.7 9.9 | 100

EUA
price
with
aviation | 13.6 | 13.8 | 140 | 142 | 145 | 147 | 149 | 15.1 | 153 | 156 | 158 | 16.0 | 16.3

Source: DECC analysis

73.

74.

75.

It should be noted the EUA price modelling assumes perfect foresight and is designed to
capture the effect of changes in the fundamentals underpinning the EUA price rather than
short term fluctuations. Thus the historical prices reflect a price consistent with the
fundamentals and cost of carry rather than mirroring the EUAs prices seen in the actual
carbon market. The estimated EUA prices rise over time with the cost of carry.

Due to the estimated increase in EUA prices, the abatement costs of meeting the cap in
the non-aviation sectors of the EU ETS will be higher in the ‘policy case’ as more
expensive abatement actions must be undertaken. However, as shown below, the
aggregate additional abatement costs for firms in non-aviation sectors are estimated to be
offset by the aggregate revenues that firms in the non-aviation sectors of the EU ETS will
receive from selling EUAs to the aviation sector. As before, the total cost to the EU
economy is the sum of the cost of individual abatement actions required to ensure the cap
is met.

The total additional abatement costs for the EU of aviation entering the EU ETS equals the
difference between the ‘policy case’ and the counterfactual. Table 5 presents the
estimated total additional abatement costs for the EU as a result of aviation being included
in the EU ETS in discounted present value terms.

Table 5: Estimated present value of the additional abatement costs for the EU

76.
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Present value of costs (£ billion 2009 Prices)

Counterfactual £14.3
billion
Policy Case £19.0
billion

Total Additional Abatement Costs £4.7 billion
(Counterfactual minus Policy Case)
Source: DECC analysis

The annual breakdown of the estimated costs is presented in Table 6.



Table 6: Annual breakdown of abatement costs for the EU

Present value of costs (£ billion 2009 prices)

200 | 200 | 201 | 201 | 201 | 201 | 201 | 201 | 201 | 201 | 201 | 201 | 202 | Tota
8 9 0 1 2 3 4 5 6 7 8 9 0o |1

Counterfactua | 22 | 23 | 23 | 23 | 24 | 03 | 04 | 04 | 04 | 04 | 0.3 | 03 | 0.3 | 143

Policy case 26 | 2.7 2.7 2.6 28 | 08 | 08 | 08| 07 | 07 | 07| 06 | 06 | 19.0
Additional 03| 04| 04)|)03|]04|04)|04)] 04|03 |03 |03 03]03 4.7
Abatement

Costs

Source: DECC analysis

77.

78.

Given that the costs have been estimated on the assumption that the aviation sector does
not undertake any abatement itself, the aviation sector will therefore be a net purchaser of
EUAs (allowances purchased over and above the ‘aviation cap’). The (present value) cost
of net purchases of EUAs by the aviation sector is estimated at £5.6 billion. Thus, it is
estimated that the total aggregate revenues that firms in the non-aviation sectors in the EU
ETS will receive from the sale of EUAs to the aviation sector will exceed their aggregate
additional costs of abatement due to the inclusion of aviation in the EU ETS by around
£900 million.

It should be noted that in the above methodology, there is no consideration of the extent to
which costs are passed through to consumers or whether EUAs are freely allocated or
auctioned. The pass through of the costs of EUAs and credits to consumers is simply
considered a transfer from consumers to producers. Similarly, the auctioning of EUAs is
considered a transfer from producers and consumers to government. The inclusion of
aviation into the EU ETS on an ‘all departing and arriving flights’ basis will mean that some
non-EU passengers and firms face an increase in costs. Therefore, the ‘net’ costs to the
EU will be overstated in the above estimates.

4.1.3. Approach to estimating the UK’s share of the EU-wide abatement costs

79.

80.

81.

82.
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As in the case of estimating EU costs, the cost to the UK as a result of aviation being
included in the EU ETS is estimated by comparing the costs in the counterfactual and the
‘policy case’.

Unlike the EU-wide costs, costs at Member State level may be higher or lower than simply
the cost of additional abatement, as countries may be net buyers or sellers of EUAs. The
‘net economic costs’ to the UK (and all Member States) is the sum of:

Costof Increased
carban Costs to UK reVernuesto Costto UK Auction
abatement consumers — UK firms firms of revenuesto
by UK firms fram higher . purchasing UK
. from higher
and prices prices allowances Government

Consumers

Unfortunately, the available evidence does not allow us to break down the costs and
benefits to consumers, producers and government. Within this impact assessment, a
different approach is used for the aviation sector compared to non-aviation sectors.

For non-aviation sectors and for the purpose of this analysis, ‘UK firms’ refers to all
installations that are participants in the EU ETS and are located in the UK, while ‘UK
consumers’ refers to the purchasers of products from these companies. In reality, UK
residents will purchase from firms that are located outside the UK, while some UK owned
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87.

88.
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firms will be located outside the UK and / or will sell to non-UK residents. However, the
available evidence does not allow us to split the costs in this way. As a result of this
assumption, it is assumed that the costs to ‘UK consumers’ from higher prices will be
directly equal (and therefore cancel out) the increased revenues to ‘UK firms’ in this
analysis. This is not likely to be the case in practice. The direction of bias as a result of this
assumption is uncertain.

Firms will need to purchase EUAs and credits to account for any emissions above their
free allocation. Any purchases of EUAs from the Government (through the auction
mechanism) will be cancelled out in the ‘net economic cost’ as they will also be treated as
a revenue to government. Therefore, the last two elements of the above equation can be
simplified to the cost of purchasing EUAs and project credits from the market to account
for the difference between the actual emissions from UK installations during the
compliance period and the ‘UK ETS cap’ (free allowances these firms receive and the
auction rights assigned to the UK government).

The ‘net economic costs’ to the UK of meeting the emissions cap covering non-aviation
sectors of the EU ETS are therefore equal to:

- the cost of abatement actions undertaken by UK firms within the EU ETS; and
- net purchases of EUAs and project credits by UK emitters multiplied by the price
of EUAs and project credits respectively.

As noted in paragraph 72, the inclusion of aviation in the EU ETS is estimated to increase
the price of EUAs for all sectors, and will therefore change the net economic cost to non-
aviation sectors in the UK of meeting the emissions cap. The precise impact will depend
on whether the UK is a net seller or net buyer of EUAs. As the non-aviation sectors of the
EU ETS in the UK are estimated to be overall net sellers of EUAs between 2008 and 2020,
the impact of a higher EUA price is estimated to decrease the overall net economic cost to
these sectors of meeting the ETS emissions cap.

For the aviation sector, a variety of metrics could be used to apportion the EU aviation
sector costs to the UK. These include the proportion of EU aviation emissions that are
accounted for by:

(i) Passengers who are UK residents;

(i) Firms that are UK owned and / or registered;

(iif) Passengers or freight that departs from a UK airport;

(iv) Passengers or freight that departs from or arrives at a UK airport; or

(v) Passengers or freight that departs or arrives on a flight that the UK regulates
under the ETS.

There are clearly merits in all of the above methodologies, although data availability limits
the options that can be assessed in practice to methods (iii) and (iv). It should be noted
that the methodology that is chosen will strongly influence the results. For example, using
method (iii) would be broadly consistent with the treatment of aviation in the National
Atmospheric Emissions Inventory, and would only cover departing flights. In contrast,
using method (iv) would be broadly consistent with the way EU aviation sector costs have
been estimated, and would cover both departing and arriving flights. However, if method
(iv) was replicated for each Member State across the EU, the sum of costs would
significantly exceed the total EU costs, as costs associated with intra-EU flights would be
counted by both countries that a flight departs from and arrives at.

The proportion of EU aviation sector costs (and benefits) that are apportioned to the UK
will therefore be strongly influenced by the method that is used. For the purposes of
illustration only and to provide an estimate of the order of magnitude of the costs (and
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benefits) to the UK, estimates using method (iii) have been used as a ‘central’ case, and
estimates using method (iv) have been shown as a ‘sensitivity test’.

As the aviation sector is not assumed to abate any emissions beyond BAU out to 2020 for
the purposes of this impact assessment, the ‘net economic costs’ to the UK of meeting the
emissions cap in the aviation sector are assumed to be equal to the cost of purchasing
EUAs and project credits from the market to account for the difference between the
aviation emissions that it is estimated would be attributed to the UK during the compliance
period and the indicative 'de facto UK cap' for aviation emissions, which is assumed to be
the capped level of aviation emissions that it is estimated would be attributed to the UK
during the compliance period (i.e. those allowances that are assigned to the aviation
sector through free allowances and auctioning).

The inclusion of aviation in the EU ETS will therefore have the following impact on UK
costs:

o Without aviation, the EUA price is estimated to be around £10/tCO;, in 2020. The
inclusion of aviation in the EU ETS is estimated to increase the 2020 EUA price to
around £16/tCO; in 2020. The increase in the EUA price will result in non-aviation UK
firms within the EU ETS collectively undertaking greater levels of abatement at a
higher cost.

o It is estimated that undertaking this abatement will reduce the net quantity of EUAs
purchased by non-aviation sectors in the UK. However, as the UK is estimated to
remain a net purchaser of EUAs overall (with the aviation sector included), the
increase in the EUA price is estimated to increase the overall costs to the UK.

o The ‘UK aviation sector’ itself will purchase EUAs and project credits to account for
the difference between its actual emissions and the ‘aviation cap’>*. To estimate this
cost, the level of BAU emissions and an illustrative cap for the ‘UK aviation sector’
have been estimated.

The estimated BAU aviation emissions and illustrative ‘aviation cap’ for the ‘UK aviation
sector’ are presented in Tables 7 and 8. These are based on the following:

a) An estimate of an indicative 'de facto UK cap' for aviation emissions in the ‘central’
case is based on estimates of the average emissions from all flights departing from
the UK in 2004, 2005, and 2006%°.

b) A sensitivity test has also been performed by estimating an indicative ‘de facto UK
cap’ for aviation emissions on an ‘all departing and arriving flights’ basis.
Simplistically, this has been estimated to be the sum of emissions from UK domestic
flights (internal to the UK) and double the emissions from UK international departing
flights (on the basis that departing and arriving will be broadly equal)®. This could be
considered to overestimate the volume of emissions associated with the ‘UK aviation
sector’ because it has not been able to strip out the emissions from flights to and from
other EU countries. Therefore, if other EU countries were to undertake similar
analysis on the same basis, intra-EU flights would be double-counted. However, this
overestimation for the UK implies that both the benefits and the costs have been
overestimated proportionately in this scenario.

c) Estimates of the forecast level of CO, emissions from all flights departing from (and
arriving into) the UK for the years 2012-2020 under BAU (i.e. in the absence of a cap)
are based on a sensitivity test around the ‘central’ forecast of CO, emissions from
flights departing from the UK published by the DfT in January 2009 that assumes no

3 As noted above, this cost is the difference between the ‘aviation cap’ and the estimated aviation emissions. The ‘aviation cap’
includes free allowances to the aviation sector and the auction rights apportioned to the ‘aviation sector’.

% As reported in the UK National Atmospheric Emissions Inventory.

% This approach has been taken as there are no available data on emissions from flights arriving into the UK.
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airport expansion and GDP growth consistent with the HM Treasury PBR 2008% . In
light of the recent economic downturn and the decisions on airport expansion set out
in ‘The Coalition: our programme for government®®, it is considered that this
sensitivity test represents the most appropriate DfT scenario of the CO, emissions
from ‘UK aviation’ to use as BAU for the purposes of this analysis. However, this
scenario still has a number of limitations. In particular, the economic growth rates for
the near future which underpin these forecasts are above the recent forecasts of
economic growth, so it is likely that these forecasts overstate the likely level of ‘UK
aviation emissions’. This will result in this Impact Assessment overstating the costs
and benefits attributable to the UK.

d) An estimate of the level of EUAs and project credits beyond the cap purchased by
‘UK aviation’ that would therefore be expected as a result of aviation joining the EU
ETS from 2012. This also provides an estimate of the order of magnitude of the
emission savings attributable to the UK. This will be equivalent to the difference
between the cap on emissions, (a), and forecast BAU aviation emissions in the
absence of a cap, (c).

Table 7: lllustrative estimates of UK aviation CO, emissions and savings on an all
departing flights basis

All figures are MtCO,

2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020
BAU aviation emissions | 41.8 | 42.8 | 43.7 | 44.3 | 452 | 455 | 46.6 | 469 | 474
Cap 35.6 | 349 | 349 | 349 | 349 | 349 | 349 [ 349 | 349
Emissions Savings/ Effort | 6.2 7.9 8.8 9.4 10.3 | 10.6 | 11.7 | 12.0 | 125
Source: Estimates based on DfT’s UK Air Passenger Demand and CO, Forecasts, January 2009

Table 8: lllustrative estimates of UK aviation CO,; emissions and savings on an all
departing and arriving flights basis

All figures in MtCO2

2012 | 2013 | 2014 | 2015| 2016 | 2017 | 2018 | 2019 | 2020

BAU Aviation 81.2 83.1 84.7 85.9 87.7 88.2 90.3 90.9 91.8
emissions

Cap 69.0 67.5 67.5 67.5 67.5 67.5 67.5 67.5 67.5
Emissions 12.2 155 17.1 18.4 20.1 20.6 22.7 23.4 24.3

Savings/effort
Source: Estimates based on DfT’s UK Air Passenger Demand and CO, Forecasts, January 2009

92. Table 9 presents the estimated illustrative costs to the UK as a result of aviation joining the
EU ETS on an ‘all departing flights’ basis in discounted present value terms.

3 This forecast of UK aviation CO; forecasts were produced using the following assumptions:

- The forecasts of passenger demand were produced assuming that each airport develops as necessary to fully utilise its
current runway capacity. No further expansion of runway capacity is assumed.

- The forecasts assume fuel efficiency improvements in the form of both improvements to air traffic management and
improvements in line with the EU manufacturers’ target for fuel efficiency improvement for new aircraft by 2020, and that these
aircraft form a larger share of the fleet over time. The forecasts do not assume any major new technological developments, nor
the adoption of sustainable alternative fuels. The industry has suggested that these have the potential to offer significant
reductions.

- Oil price assumptions are from DECC.

- GDP assumptions (economic growth) are from HM Treasury PBR 2008.

- Departing passengers are assumed to face an additional cost equal to the difference between Air Passenger Duty (APD) and
aviation’s climate change costs per passenger journey. Therefore, this forecast already partially reflects the additional cost that
would be faced by passengers due to the inclusion of aviation in the EU ETS and the reduction in demand that would be
expected to arise as a result. Compared to a forecast in which this additional cost did not apply, this reduces the level of
abatement that would be required to meet the cap and consequently the estimated emission savings.

% Available at http://www.cabinetoffice.gov.uk/media/409088/pfg_coalition.pdf.
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Table 9: Estimated present value of the costs to the UK on an all departing flights basis

93.

94.

Present value of costs (£ billion 2009

Prices)

Counterfactual £0.6 billion
Policy case £1.1 billion
Total Additional Costs £0.5 billion

(Counterfactual minus
Policy Case)

Source: DECC analysis

There are a number of uncertainties to bear in mind when considering and estimating such
costs to the UK; not least is the fact that as noted above, the results have been based on a
stylised version of 'UK aviation sector’ costs.

An alternative approach to estimating the costs to the UK is to use the same basis as that
presented in Table 8 but incorporating ‘UK aviation’ costs on an 'all departing and arriving
flights' basis, rather than an 'all departing flights’ basis. Table 10 shows the resulting
estimated costs in discounted present value terms.

Table 10: Estimated present value of the costs to the UK on an all departing and arriving
flights basis

95.

Present value of costs (£ billion 2009
Prices)

Counterfactual £0.6 billion
Policy case £2.1 billion
Total Additional Costs £1.5 billion
(Counterfactual minus

Policy Case)

Source: DECC analysis

Table 11 presents the present value of the costs into its constituent parts: the costs for the
‘UK aviation sector’, and the additional costs for non-aviation sectors in the UK in
discounted present value terms. Table 12 breaks down the total costs to the UK on an
annual basis in discounted present value terms.

Table 11: Estimated present value of the costs to the UK

27

Present value of costs (£ billion 2009 Prices)

All departing flights basis All departing and arriving

flights basis

Costs to the ‘UK aviation sector’ £1.0 billion £2.0 billion
(buying EUAs and project
credits)
Additional cost to non-aviation £-0.5 billion (non-aviation £-0.5 billion (non-aviation
ETS firms (additional abatement sectors are net sellers) sectors are net sellers)
+ extra cost of net purchases)
Total Additional Costs £0.5 billion £1.5 billion
(Present Value Cost)

Source: DECC analysis



Table 12: Estimated present value of the costs to the UK

96.

97.

98.

Present value of costs (£ million 2009 prices)
200 [ 200 [201 [201 |201 |201 [201 [201 [201 [201 [201 [201 [202 |Total
8 |9 |o |1 |2 |3 |4 |5 |e |7 |8 |9 |o
Al
?”gﬁzrt'”g 23 | -128 | -167 | -140 | -120 | 126 | 140 | 156 | 140 |138 |150 | 135 | 112 | 520
basis
Departing
and
ariving | -23 | -128 | -167 | -140 | -43 | 222 | 244 | 265 | 257 |255 |276 |263 |242 | 1525
flights
basis

Source: DECC analysis

The extent that these costs will be passed onto consumers is expected to vary between
different sectors of the economy. However, where these costs are passed on to
consumers, some of these costs are likely to be passed on to non-UK consumers.
Furthermore, according to the current Aviation ETS Directive, the UK will receive auction
revenues from all departing flights and flights arriving into the UK from outside the EU. Our
analysis has considered auction revenues as a transfer from UK consumers to UK
government, although in reality, many of these costs are likely to also fall on non-UK
consumers.

It should also be noted that the additional costs to the UK non-aviation sector are the same
regardless of how aviation costs are apportioned to the UK. These costs are entirely driven
by the additional effort required across the EU ETS as a consequence of aviation joining
the system, and the resulting change in the EUA price at the EU-level.

It is important to note that these approaches are intended to illustrate the potential costs to
the UK under different assumptions, with the true impact expected to lie within the
estimated range of £0.5 - £1.5 billion (present value) presented.

4.1.4. Costs to Participants

99.

100.

101.

This section examines the administrative costs and charges for aircraft operators. In this
section, the costs to the aircraft operators that the UK will regulate for the ETS are
considered, rather than the costs associated with flights departing from (and arriving into)
UK airports as in the previous section. The method that is used to estimate these costs is
not therefore consistent with the method that is used to estimate the costs in the previous
section.

The European Commission published its list of aircraft operators that are to be regulated
by each Member State in the Official Journal of the EU (OJEU) on 22 August 2009%. An
updated version of the list was published in the OJEU on 28 January 2010%°. The
European Commission's list indicates that 955 aircraft operators are to be regulated by the
UK and are therefore subject to these Regulations. The initial publication of the list was
subject to a consultation exercise by the European Commission, which ended on 31 March
20009.

The 2006 European Commission Impact Assessment*’ concluded that the economic
impact on the EU aviation sector as a whole from its inclusion in the EU ETS is expected
to be marginal. The impact may vary from operator to operator depending on the number

3 Available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L.:2009:219:0001:0094:EN:PDF.
0 Available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2010:025:0012:0120:EN:PDF.
1 Available at http://ec.europa.eu/environment/climat/pdf/aviation/sec_2006 1684 en.pdf.
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of companies competing on each route, efficiency levels, and the types of customers
catered for (e.g. predominantly business or leisure passengers). All operators would be
expected to pass on, to a large extent or in full, the cost of participating in the scheme to
their customers through increased fares, as it will amount to an operational cost like any
other. Therefore, in the long term, aircraft operators would be likely to cover the increase in
costs through increased fares; the impact on demand would be dependent upon the
magnitude of this increase.

Annual subsistence charge

102.

103.

104.

105.

As noted in section 3.4, the ongoing cost of regulation borne by the regulator is recovered
through the annual subsistence charge to participants, which allows the regulator to
recover its costs not otherwise recovered under specific fees. The annual subsistence
charges, banded by reference to the aircraft operator's estimated annual emissions, are
presented in Table 13 below.

Table 13: Annual Subsistence Charges

Operator’s gstimated annual Base charge (£) Variable charge (£)
emissions
Less than 50,000 tonnes £1,920 £630
50,000 — 500,000 tonnes £2,490 £830
More than 500,000 tonnes £3,060 £1,020

Source: Environment Agency

In the first year a person becomes an aircraft operator, the variable element of the
subsistence charge (25% of the subsistence charge) will be pro-rated from the date its
plan is first issued, to reflect the fact that the regulators costs will be proportionately less
where an operator is to be regulated for less than 12 months. However, the base charge
(75% of the subsistence charge) will be payable by all operators, no matter at which point
they join the System, reflecting the fact that the regulators incur 75% of the annual costs
associated with regulating an operator, regardless of whether they are to be regulated for
12 months or less.

The European Commission’s list assigned 955 aircraft operators to be administered by UK
regulators*?. However, it is likely that 955 is an overestimate of the actual number of
aircraft operators to be regulated by the UK in the period that the annual subsistence
charges would apply. For example, a number of aircraft operators on the list will fall below
the de-minimis thresholds to be eligible for entry into the EU ETS and consequently be
exempt, and a number of aircraft operators on the European Commission’s list may no
longer exist.

The Environment Agency has estimated that the annual subsistence charges shown
above will deliver income which fully recovers the relevant costs that regulators expect to
incur. The total cost of the annual subsistence charges that would be payable by all of the
aircraft operators to be regulated by the UK has been estimated at around £1.1 million*®

2 tis highly likely that other aircraft operators will be added in future updates of the European Commission’s list.

*3 This is an estimate based on a) expected levels of compliance, and b) the fact that the vast majority of aircraft operators to be
regulated have estimated annual emissions of less than 50,000 tonnes and so would incur the lowest annual subsistence
charge.
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107.

by the Environment Agency. This estimate has been reflected in the estimates of the Costs
that are presented on the ‘Summary: Analysis and Evidence’ sheet.

However, it should be noted that a significant proportion of the total cost of the annual
subsistence charges will be payable by aircraft operators who are regulated by the UK but
are from outside of the UK, and will not therefore count as a cost to the UK. For example,
out of the 955 aircraft operators assigned to be regulated by the UK in the European
Commission’s list, the CAA have estimated that approximately 150 (about 15%) have a
registered office (or private address if they are not a corporate entity) in England, Wales,
Scotland or Northern Ireland. It has not been possible to estimate the proportion of the
total cost of the annual subsistence charges that will be payable by such aircraft operators.

In addition, it should also be noted that a number of aircraft operators from the UK have
been assigned to other EU Member States to regulate. The costs to these UK aircraft
operators have not been included in the estimates of the Costs that are presented on the
‘Summary: Analysis and Evidence’ sheet.

Special Reserve administration cost

108.

Under the Regulations that this impact assessment covers, new or fast-growing aircraft
operators that wish to apply to the Special Reserve will be required to pay a fee. This will
recover the administrative cost to the regulator including assessing the operator’s
eligibility, reviewing tonne-kilometre data and submitting the application to the Secretary of
State. Any application to the Special Reserve incurs a fee of £1,120. No estimates of the
proportion of operators that will apply to the Special Reserve are available. Therefore, it
has not been possible to monetise the total cost of applications to the special reserve in
this impact assessment.

Costs related to other charges

109.

Under the Regulations that this impact assessment covers, varying an emissions plan
would incur a charge of £430. In the event that the regulator is required to determine
emissions on behalf of an aircraft operator, a charge of £115 per hour would apply. No
estimates are available of the proportion of operators that will vary their emissions plans or
will require the regulator to determine their emissions. Therefore, it has not been possible
to monetise the total cost of these charges in this impact assessment.

Operating ban

110. The ultimate sanction that can be imposed upon an aircraft operator is an operating ban

imposed by the European Commission. In order to apply for an operating ban,
Government and regulatory bodies must provide sufficient evidence that an operator has
fully failed to comply with the scheme. In this instance, an operating ban can be imposed
by the European Commission which would prevent all aviation activity by an aircraft
operator. This will only be the case where an operator has failed to comply with the system
and its associated penalties for non-compliance. Repeated non-compliance could lead to
the aircraft operator losing revenues through the inability to operate. For the purposes of
this impact assessment, it is assumed that 100% of aircraft operators comply with the
scheme.

Penalties for aerodrome operators

111.
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In the case where an operator's aircraft are required to be detained as a result of non-
compliance, aerodrome operators are expected to provide reasonable advice and
assistance in helping the regulator detain the requested aircraft. Where an aerodrome
operator is deemed to have provided insufficient help and support in the detention of



aircraft of non-compliant operators, a penalty of £50,000, will be incurred. For the purposes
of this impact assessment, it is assumed that all aerodrome operators provide sufficient
help and support to the reqgulator and therefore incur no financial penalty.

Financial Penalties

112.

113.

114.

Failure to comply with the Regulations can result in aircraft operators facing financial
penalties. Many of these penalties were set out in the first stage Regulations. These are
covered in the related impact assessment.

The second stage Regulations that are the subject of this impact assessment include
several additional penalties. These are as follows:

e A new civil penalty of £1,000 for making a false or misleading statement in an
application to the regulator in relation to applying to the Special Reserve.

e A new penalty for an operator that fails to comply with conditions in its emissions plan.
For failure before 1 January 2012, the penalty is £500 and £50 for each day the
aircraft operator fails to comply up to a maximum for £4,500. For failure from 2012
onwards, the penalty is £1,500 and £150 each day up to a maximum of £13,500.

o In the case where an operator does not surrender sufficient allowances to the registry
by 30 April 2013 (and every year thereafter) to cover its reportable emissions during
the preceding calendar year, a penalty will apply, as prescribed by the Aviation ETS
Directive, of €100 for each tonne of CO, emitted for which the aircraft operator has
not surrendered allowances.

For the purposes of this impact assessment, it is assumed that 100% of aircraft operators
comply with the scheme.

Administrative costs and fees covered in the impact assessment for the first stage of the
transposition of the Aviation ETS Directive**

115.

116.

117.

The total fees payable by aircraft operators that will be regulated by the UK to cover the
additional operating costs that will be incurred by the regulatory bodies in terms of
receiving, reviewing and approving benchmarking plans and emissions plans were
estimated at around £0.7-1.4 million in the impact assessment for the first stage of the
transposition of the Aviation ETS Directive.

Administrative costs for aircraft operators that will be regulated by the UK are very
uncertain, and were also discussed in the impact assessment for the first stage of the
transposition of the Aviation ETS Directive. These indicative estimates suggested that the
total of these administrative costs for all UK regulated aircraft operators could be in the
order of £6.2 to £10.7 million in the first year (including one-off costs) and of the order of
£2.7 million to £6.2 million in ongoing annual operational costs in subsequent years.
However, because a significant number of these aircraft operators will be from outside of
the UK, a significant proportion of these costs will be incurred by them and will not
therefore count as a cost to the UK.

No further evidence on these administrative costs has become available after the
publication of the impact assessment for the first stage of the transposition of the Aviation
ETS Directive. Therefore, these administrative costs are not discussed further in this
impact assessment.

* Available through http://www.decc.gov.uk/en/content/cms/consultations/aviation _euets/aviation_euets.aspx.
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118. To avoid double counting, these costs are not presented in the ‘Summary: Analysis and
Evidence’ sheet above.

4.1.5. Costs to Government and Regulatory Bodies

119. The estimated costs to Government and regulatory bodies are likely to be predominantly
administrative. For example, when necessary, the Government could be involved in
collecting evidence in order to request an operating ban from the European Commission.

120. The Environment Agency of England and Wales (EA) will be responsible for regulating the
majority of airlines to be regulated by the UK and will also operate the registry system for
all UK regulated airlines, when it becomes operational.

121. The costs to regulatory bodies of ongoing regulation of emissions plans and applications to
the Special Reserve are expected to be covered by the fees that will be charged to aircraft
operators. These costs are therefore not added to total costs in order to avoid double
counting.

122. Start-up costs will be incurred by Government and the regulatory bodies to 2012. These
were estimated, over the three year period, at around £1.3 million in the impact
assessment for the first stage of the transposition of the Aviation ETS Directive. To avoid
double counting, this cost is not presented in the ‘Summary: Analysis and Evidence’ sheet
above.

Costs related to detention provisions

123. Responses to the consultation indicated that the Regulations could potentially impact on
the aircraft leasing and aircraft mortgaging markets due to the risk that some aircraft could
be potentially detained and sold under the Regulations. It is considered that the risk that
aircraft could be detained and sold could potentially result in some additional costs to
aircraft leasing companies, aircraft financers and / or aircraft operators. However, no
evidence is available on the potential magnitude of this cost. Due to the limitations of the
available evidence base, it has not been possible to monetise this cost in this impact
assessment.

4.1.6. Costs to consumers
Impact on EU fares

124. Taking into account both economic theory and evidence, it is expected that, at least in the
long term, aircraft operators will be able to pass on, to a large extent or in full, the cost of
participating in the EU ETS to their customers. If costs are not covered then in the long
term, the position would be unsustainable for the aircraft operator. Assuming 100% cost
pass-through, the European Commission's 2006 impact assessment®® calculates the cost
of compliance in terms of allowances purchased, and therefore fare increases, at both
flight level (relevant for both passenger and freight prices) and ticket prices (relevant only
for passenger prices) for a return journey in 2020.

5 Available at http://ec.europa.eu/environment/climat/pdf/aviation/sec 2006 1684 en.pdf.
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Table 14: Potential Impact on EU Fares in 2020

125.

Flight level Increase in return
(total increase per aircraft) ticket prices
Short haul €96 - €481 €0.9-€46
Medium haul €190 - €498 €1.8-€9.0
Long haul €1,884 - €9,422 €7.9 - €39.6

Source: European Commission Impact Assessment 2006*°

The first figure in the range is the price increase when assuming an allowance price of €6
per tonne CO, and the second figure in the range is the price increase when assuming an
allowance price of €30 per tonne. The current DECC estimates of carbon prices consistent
with the current targets*’ have a central estimate of €18, with a range of €10-€23. Thus
the range of price impacts is likely to be slightly narrower than outlined above. The
European Commission states that as a proportion of the total ticket price, these increases
appear modest and would therefore have a limited impact on reducing future forecast
demand.

Impact on UK fares

126.

127.

In January 2009, the Department for Transport published its 'UK Air Passenger Demand
and CO, Forecasts™®. This included an assessment of the impact of aviation entering the
EU ETS as a sensitivity test. Since publication of the Januarg 2009 forecasts the
Government has adopted a new approach to carbon valuation®, which replaces the
Shadow Price of Carbon approach used previously. This includes a short-term traded price
of carbon that is based on estimates of the price of EUAs. Values of the short-term traded
price of carbon consistent with the estimated monetised costs in this impact assessment
have been used to update the fares analysis that formed part of the assessment of
aviation entering the EU ETS in the January 2009 report. Apart from the new values of the
cost of carbon, the other assumptions remain unchanged from the January 2009 report.

Tables 15 and 16 show average UK fares for all domestic, short-haul and long-haul flights
for the counterfactual case where aviation is not included within the EU ETS, and the
policy case where aviation is included from 2012. It should be noted that in all tables, UK
fares are for single journeys only.

5 An explanation of the calculations made is given in Annex 8 of the European Commission's Impact Assessment.

47 .
Available at
http://www.decc.gov.uk/media/viewfile.ashx?filepath=what%20we %20do/a%20low%20carbon%20uk/carbon%20valuation/1 _20100610131858 e @@ _carbonvalues.pdf&filetype=4

*8 Available at http://www.dft.gov.uk/pgr/aviation/atf/co2forecasts09/.

*9 These values are now based on the cost of mitigating emissions. The ‘traded price of carbon’ takes account of aviation's
inclusion in the EU ETS (but on an ‘all departing flights’ basis rather the ‘all departing and arriving flights’ basis that has been
agreed). Further details on these values are available at

http://www.decc.gov.uk/en/content/cms/what_we dol/lc_uk/valuation/valuation.aspx.
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Table 15: Average UK single ticket price without aviation in the EU ETS (2004 prices)

Short Haul | Long Haul | Domestic
2012 £55 £255 £60
2013 £54 £252 £59
2014 £53 £248 £58
2015 £52 £244 £56
2016 £51 £242 £55
2017 £50 £240 £54
2018 £49 £237 £54
2019 £49 £235 £53
2020 £48 £233 £52

Source: DfT analysis

Table 16: Average UK single ticket price with aviation in the EU ETS (2004 prices)

Short Haul | Long Haul | Domestic
2012 £59 £274 £62
2013 £58 £270 £60
2014 £56 £267 £59
2015 £55 £263 £58
2016 £54 £260 £57
2017 £54 £258 £56
2018 £53 £256 £55
2019 £52 £254 £54
2020 £52 £252 £53

Source: DfT analysis

128. Table 17 below shows the estimated increase in average UK fares as a result of aviation's
inclusion within the EU ETS from 2012 for single domestic, short-haul and long-haul
flights. The estimated increase in the fare is approximately 2-3% of the average price of a
domestic single ticket. The increase for short-haul represents approximately 6-7% and the
increase for long-haul approximately 7%. The average estimated increase in fares across
all flights is approximately 6-7%.

Table 17: Increase in average single ticket price with aviation in the EU ETS (2004
prices)*®

Short Haul | Long Haul | Domestic
2012 £4 £19 £1
2013 £4 £19 £1
2014 £4 £19 £1
2015 £4 £19 £1
2016 £4 £19 £1
2017 £4 £19 £1
2018 £4 £19 £1
2019 £4 £18 £1
2020 £4 £18 £1

Source: DfT analysis

0 The increase in the average single ticket price declines over time for all categories. Whilst the traded price of carbon
increases over time, the downward impact on fares from improvements to the fuel efficiency of the fleet and air traffic
management, and increasing passenger load factors, dominates the effect of this.
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129. It should be noted that there is significant uncertainty over the precise impact upon fares
and that the modelling undertaken represents the best possible estimate at UK level.

130. The increase in ticket prices as a result of aviation joining the EU ETS ensures that fares
more fully reflect the environmental consequences of air transport.

Impact on demand

131. The resulting impact on demand has not been modelled for this impact assessment but it
is expected that the increase in fares will have a limited impact on reducing forecast
demand. This is because evidence suggests that UK passenger demand is relatively
unresponsive to a change in price®'. For example, the responsiveness of domestic
passengers to a change in air fares is estimated to have a price elasticity of -0.3; that is,
for every 1% increase in fares, demand for domestic flights will reduce by 0.3%. So the
estimated 2-3% increase in domestic fares as a result of aviation’s inclusion in the EU ETS
is expected to lead to a less than 1% reduction in the demand for domestic flights.

132. For the purposes of this impact assessment, the following illustrative approach has been
used to provide an indication of the potential order of magnitude of the demand reduction
at the EU level. The overall (long run) price elasticity of UK terminal passenger demand is
estimated to be around —0.552, and the average estimated increase in air fares for UK
flights is 6-7% (paragraph 128). This implies that the order of magnitude of the overall
reduction in UK terminal passenger demand due to the inclusion of aviation in the EU ETS
could be approximately 3%. If it is assumed that there is an equivalent reduction in the
overall number of flights (including freight flights) and therefore emissions at the EU level,
it could reduce aviation emissions by around 8.5 MtCO; in 2020 and 70 MtCO;
cumulatively from 2012-2020 at the EU level. Such demand (and associated emissions)
reductions are not included in the analysis due to their significant uncertainty but if
realised, they might be expected to have the following effects:

o Less effort would be required from elsewhere in the EU ETS: the reduction in
demand for aviation would imply that this was cheaper than the alternative of
purchasing allowances (although not costless) and thus the overall costs of the
policy would be lower. If this reduction in demand (and emissions) was realised,
the EUA price is estimated to fall by around €1/tCO2, due to the reduction in
demand for allowances by the aviation sector. We estimate the cumulative
discounted cost to the EU from the need to undertake less expensive abatement
would be around £700m lower (i.e. costs in paragraph 75 would fall from £4.7
billion to £4.0 billion). This reduction in cost will be partly offset by a utility loss
associated with reduced aviation demand and there may also be a change in the
costs to the aviation industry associated with changing supply. We have been
unable to estimate the value of these costs, so have not included this effect in
the key figures on the summary sheet.

o As the EU ETS cap will not change in light of any demand reduction, there will
be no reduction in global CO; emissions overall (as less effort would be required
from elsewhere within the ETS). However, as the climate change impact of
aviation emissions are greater than the CO, impact alone®, a reduction in
demand which resulted in fewer flights would result in a benefit in terms of a

® Further information on the responsiveness of UK passenger demand to air fares can be found in Chapter 2 of the UK Air
Passenger Demand and CO; Forecasts report from January 2009 which can be accessed at:
http://www.dft.gov.uk/pgr/aviation/atf/co2forecasts09/.

°% See http://www.dft.gov.uk/pgr/aviation/atf/co2forecasts09/.

53 Understanding of the impacts of CO, emissions on the climate is relatively good. However, aviation has effects on climate
beyond that resulting from its CO, emissions and for these other emissions there are significant uncertainties (although the
impacts of NOx emissions are relatively better understood than other non-CO; emissions). Recent research (Lee et al 2009)
describes aviation’s total climate change impacts using the standardised unit Global Warming Potential. This research
concludes that aviation’s total climate change impact is equivalent to between 1.3-2.0 times greater than its CO, emissions
alone.

35


http://www.dft.gov.uk/pgr/aviation/atf/co2forecasts09/
http://www.dft.gov.uk/pgr/aviation/atf/co2forecasts09/

4.2

133.

4.2.1.

134.

135.

136.

4.2.2.

137.

138.

reduction in non-CO, emissions (such as nitrogen oxides (NOx)) from aviation.
When valued in line with the recent guidance®, such emissions reductions
across the EU could represent a benefit of around £830 million (Present Value).

Benefits

The principal benefit associated with aviation entering the EU ETS from 2012, and the
Regulations that facilitate this, will be the reduction in CO, emissions resulting from EU
aviation emissions being capped. The following section describes how the analysis for
estimating the value of the benefits from the Regulations that has been conducted for this
impact assessment.

Approach to estimating the EU-wide CO, emissions savings from the inclusion of
aviation in the EU ETS

The inclusion of aviation in the EU ETS is complementary to the EU's 2020 target to
reduce GHG emissions by 20% below 1990 levels by 2020, increasing to 30% if an
international agreement is reached. The 20% EU target includes CO; emissions from
flights departing from EU airports. The Aviation ETS Directive goes beyond this and covers
CO, emissions from all flights arriving at and departing from EU airports.

The estimated EU-wide reduction in CO, emissions from the inclusion of aviation in the EU
ETS is simply the difference between forecast EU aviation CO, emissions under Business
as Usual (BAU) (i.e. in the absence of the inclusion of aviation in the EU ETS) and the
level of the cap on EU aviation CO, emissions following the inclusion of aviation in the EU
ETS.

EU aviation BAU emissions and the EU-wide aviation cap are shown in Table 3 above.
The inclusion of aviation in the EU ETS is estimated to result in annual CO, savings
across the EU in the region of around 80 MtCO, by 2020. The estimated emissions
savings over the whole period 2012 to 2020 amount to around 480 MtCO..

Monetising the EU-wide CO, emissions savings

In the UK’s impact assessment of the EU’s 2020 Climate and Energy package (April
2009)°°, the value of the emissions reduction benefit associated with the package was
based on the damage costs avoided owing to reduced EU GHG emissions. The impact
assessment asserted that the EU’s emissions reduction commitment could be pivotal to
achieving a global climate change deal that puts the world on an emissions pathway
consistent with stabilising atmospheric GHG concentrations at 450 parts per million (ppm)
to avoid dangerous levels of climate change. This is highly significant for the assessment
of benefits, since, according to the evidence of the Stern Review, the social cost of carbon
will depend on the final stabilisation level of global emissions — it is higher at higher
stabilisation levels.

Without a global deal, global GHG emissions could continue to grow at BAU levels,
increasing the stock of GHGs in the atmosphere and the damage done (owing to the
consequences associated with climate change) by additional emissions. In this BAU

54 Guidance can be found at; http://www.decc.gov.uk/en/content/cms/statistics/analysts group/analysts group.aspx. Note this
aJ)proach uses the traded price of carbon as a proxy for the value of the climate change externality not captured by targets.

% Available at:

http://www.decc.gov.uk/en/content/cms/what we do/lc_uk/carbon_budgets/carbon_budgets.aspx.

See in particular pp13-14 for a detailed explanation of the scenarios used.
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139.

140.

scenario, the damage of each additional tonne of GHG emitted is valued at the BAU ‘social
cost of carbon’ (SCC).

With a global deal, the stock of GHGs in the atmosphere would be reduced, as would the
damage done by each additional tonne of GHG emitted — in this case the lower ‘450ppm’
SCC value is used®®.

The methodology used in this impact assessment is consistent with the approach used in
the EU Climate and Energy Package Impact Assessment®’. To illustrate the uncertainty,
the EU commitment is considered in light of the following two scenarios which are intended
to represent the maximum and minimum benefits that could be associated with the
Aviation ETS Directive:

Scenario A: Estimate of the avoided climate change damage costs assuming that the Aviation

ETS Directive in conjunction with the EU Climate and Enerqy Package is pivotal to achieving a

global deal

141.

. In the ‘policy case’, it is assumed that the Aviation ETS Directive in conjunction with

the EU Climate and Energy Package is pivotal to achieving a global deal, consistent
with delivering a 450ppm stabilisation of GHG atmospheric concentrations. Hence
emissions are valued at the SCC associated with a 450ppm stabilisation trajectory
(around £27.9/tCOin 2020 (in 2009 prices)).

. In the counterfactual (what would otherwise happen), it is assumed that no global

deal is reached. In this case the global emissions trajectory is on a BAU path, so a
BAU SCC is used (around £96.9/tCO,in 2020 (in 2009 prices)).

The value assigned to the avoided climate change damage reflects the difference in
emissions between the counterfactual and the policy case with aviation included in the EU
ETS as part of the EU package.

Avoided = Aviation notincluded X BAU — Cap on aviation X 450ppm
damages in EU ETS (hence ScC emissions within the ScC
BAU aviation EU ETS
emissions)
— —~ ) — — /
Counterfactual Policy case
142. Under Scenario A, the total avoided damages are therefore equal to the sum of a) the

143.

reduction in aviation emissions valued at the BAU SCC (around £97/tCO; in 2020 (in 2009
prices)) and b) the reduction in the damage costs of the capped level of aviation emissions
within the EU ETS due to the SCC declining from the BAU SSC to the 450ppm SCC
(around £28/tCO;in 2020).

It should be noted that — even though it is assumed here that the EU commitment is pivotal
to a global deal — only the benefits (and costs) associated with the EU’s own emissions
reductions from aviation (assuming the aviation cap shown in Table 3) and the reduced
climate change damage costs associated with the EU’s remaining aviation emissions are
estimated. The benefits and costs associated with other countries / regions reciprocal
action are not included. In other words, in this scenario coordinated action by many

% See the UK Climate Change Act Impact Assessment (2008) for the specific SCC values used, available at:
http://www.decc.gov.uk/en/content/cms/legislation/cc_act 08/cc act 08.aspx

" To note that this is adapted from — rather than an exact replication of — the UK’s impact assessment for the EU Climate and
Energy Package Impact Assessment.
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countries / regions is necessary to achieve a global deal that moves the world to a lower
emissions trajectory, but only the benefits of aviation's emissions reductions are estimated.

Scenario B: Estimate of the avoided damage costs assuming that a global deal to stabilise at a
450ppm emissions trajectory will be reached anyway

o In the ‘policy case’, it is assumed that there is a global deal consistent with delivering
a 450ppm stabilisation of GHG atmospheric concentrations. Hence emissions are
valued at the SCC associated with a 450ppm stabilisation trajectory.

o In the counterfactual, it is assumed that a global deal is still reached. In this case the
global emissions trajectory is still on a 450ppm path. Emissions savings in the
counterfactual are therefore also valued at the SCC associated with a 450ppm
stabilisation trajectory.

144. The value assigned to avoided climate change damage reflects the difference in emissions
between the counterfactual and the policy case with aviation included in the EU ETS, as in

Scenario A.
Avoided = Auviation notincluded in X 450ppm — Cap on aviation X 450ppm
damages EU ETS (hence BAU ScC emissions within ScC

aviation emissions) the EU ETS

- AN J
e e

Counterfactual Policy case

145. Under Scenario B, the total avoided damages are therefore equal to the reduction in
aviation emissions valued at the 450ppm SCC (£28/tCO. in 2020). Unlike Scenario A, the
damage costs of the capped level of aviation emissions remains the same in the both the
Counterfactual and Policy case under Scenario B.

146. These scenarios demonstrate two possible states of the world, given the uncertainties
when looking to 2020. Scenario A is based on the assumption that the Aviation ETS
Directive in conjunction with the EU Climate and Energy Package is able to provide the
impetus to prompt the rest of the world to take action to reduce emissions. In this case, the
benefits assessed capture the estimated proportion of the benefits that aviation might
account for, given that it is part of a wider package of measures, and it is the package of
measures as a whole that is assumed to provide the impetus for action.

147. In scenario B, the assessment is more straightforward, but one would have to believe that
a global deal to limit emissions and ensure the world is on a 450ppm emissions trajectory
would be reached even without the Aviation ETS Directive as part of the EU package.

148. Table 18 presents the estimates of the value of the potential emissions savings given in
Table 3, valued in line with the two scenarios above for valuing emissions, in discounted
present value terms.

Table 18: Estimated EU-wide benefits from aviation joining the EU ETS from 2012 on an
‘all departing and arriving flights’ basis (present value of benefits, 2009 prices)

Present value of benefits (£ billion 2009 prices) Total

2012 2013 2014 2015 2016 2017 2018 2019 2020

Scenario A 13.0 13.4 13.7 13.8 14.0 14.2 14.4 14.7 15.0 126.3

Scenario B 0.5 0.8 0.9 1.0 11 1.2 13 1.4 15 9.6

Source: DECC / DfT analysis
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149. On this basis, the present value of the EU-wide benefits have been estimated to be in the
range of £9.6 to £126.3 billion in 2009 prices. The Best Estimates on the ‘Summary:
Analysis and Evidence’ sheet use Scenario A. This is in line with the approach taken for
the UK'’s impact assessment of the EU’s 2020 Climate & Energy package. This is justified
as a substantial climate change offer from the EU is necessary to secure a global deal.

4.2.3. Approach to estimating the UK’s share of the EU-wide benefits

150. As noted above, there is no agreed methodology for assigning aviation emissions to
individual countries, and it is therefore not clear how the ‘UK aviation sector’ should be
defined. For the purpose of apportioning EU-wide benefits to the UK, the same methods
that were used to apportion the EU-wide costs to the UK have been used. This involves
determining ‘UK aviation emissions’ and the associated ‘UK aviation cap’ on the basis of
the emissions associated with ‘all departing flights’ and ‘all departing and arriving flights’.
The approaches for estimating these are given in 4.1.3, and the estimated emission
savings that can be apportioned to the UK are given in tables 7 and 8.

151. This suggests that CO, emission savings that could be attributable to the UK are around
12.5 MtCOz in 2020 on an ‘all departing flights’ basis and around 24.3 MtCO; in 2020 on
an ‘all departing and arriving flights’ basis. The cumulative savings from 2012 to 2020
using these methodologies are around 90 MtCO, and 174 MtCO;, respectively.

4.2.4. Monetising the UK emissions savings

152. As for EU-wide CO; emissions savings, the UK’s share has been monetised in line with
the two scenarios described in Section 4.2.2.

153. Tables 19 and 20 present the estimates of the value of the potential emissions savings
given in Tables 7 and 8, valued in line with the two scenarios, in discounted present value
terms.

Table 19: Estimated UK share of EU-wide benefits from aviation joining the EU ETS from
2012 on an ‘all departing flights’ basis (present value of benefits, 2009 prices)

Present value of benefits (£ billion 2009 prices)

2012 2013 2014 2015 2016 2017 2018 2019 2020 Total

Scega“o 2.4 2.4 2.4 2.4 25 25 25 25 25 220
ScenarioB | 0.1 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 18

Source: DECC / DfT analysis

Table 20: Estimated UK share of EU-wide benefits from aviation joining the EU ETS from
2012 on an ‘all departing and arriving flights’ basis (present value of benefits, 2009
prices)

Present value of benefits (£ billion 2009 prices)

2012 | 2013 2014 2015 2016 2017 2018 2019 2020 Total

Scenario A | 4.6 4.7 4.7 4.7 4.8 4.8 4.8 4.8 4.8 42.8

ScenarioB | 0.3 0.3 0.4 0.4 0.4 0.4 0.4 0.5 0.5 3.5

Source: DECC / DfT analysis

154. This approach is consistent with the approach that was used to monetise the EU-wide
costs above: only the benefits (and costs) associated with the UK’s own emissions
reductions from aviation (assuming the 'de facto UK aviation cap' shown in Section 4.1.3)
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and the reduced climate change damage costs associated with the UK’s remaining
aviation emissions are estimated.

On this basis, the UK benefits have been estimated to lie within the range of £1.8 to 22.0
billion (present value) in 2009 prices on an ‘all departing flights’ basis. On an ‘all departing
and arriving flights’ basis, the estimated benefits attributable to the UK lie within the range
£3.5 to £42.8 billion (present value). It should be noted that in this context “UK
benefits” should be interpreted as a UK contribution to the global benefits of action
to tackle climate change. They do not reflect specific estimates of climate change
damage avoided in the UK.

Overall impact of the aviation sector joining the EU ETS

The analysis of the costs and benefits as described above allows the illustrative overall
impact on the EU and UK to be estimated. Two factors have a significant impact on the
estimates of costs and benefits in net present value terms, illustrating the range of
uncertainty.

First, the approach to valuing the benefits has a significant impact. The net benefits to the
EU in net present value terms are estimated to be around £5 billion if it is assumed that an
international deal to achieve a 450ppm emissions trajectory will happen anyway. If it is
believed that the Aviation ETS Directive in conjunction with the EU Climate and Energy
package is pivotal to the world moving from a BAU emissions trajectory to a 450ppm
emissions trajectory, then these net benéefits rise to around £122 billion. It should be noted
that the proportion of this total that would be wholly attributable to the Regulations that
transpose the Aviation ETS Directive is very uncertain.

Second, how the ‘UK aviation sector’ is defined and hence how costs and benefits are
apportioned to the UK has a significant impact on the estimates for the UK. On the basis of
the ‘departing flights only’ estimates, the estimated net present value range is +£1.3 to
+£21.5 billion (benefits exceed costs). On the basis of the 'all departing and arriving flights'
estimates above, the benefits are estimated to exceed the costs by a range of £2.0 to
£41.2 billion in net present value terms.

The best estimate of the Net Benefit shown on the ‘Summary: Analysis and Evidence’
sheet above is £21.5bn billion in net present value terms. This is based on an ‘all departing
flights’ only basis for assigning aviation emissions (and benefits and costs) to the UK in a
scenario where including aviation in the ETS (along with the EU Climate & Energy
Package) is pivotal to the world moving to a 450ppm emissions trajectory.

SPECIFIC IMPACT TESTS

Competition Impact Assessment

The results of the competition impact assessment are provided in Annex 2, and provide
an overview of the potential impacts of the Regulations on the level of competition
between aircraft operators. In summary, the assessment suggests that the most important
aspects of the Regulations in terms of their impact on competition are the operation of the
Special Reserve, which helps to reduce the competitive advantage of incumbent operators
over new entrants but does not eliminate it; the potential for carbon leakage outside of the
EU; and the incentive placed on aircraft operators to reduce compliance costs by reducing
their CO, emissions through a reduction in fuel use, which is expected to improve their
competitiveness.
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Small Firms Impact Test

The costs and benefits of the Regulations to transpose the Aviation ETS Directive are
likely to vary across aircraft operators.

Commercial aircraft operators®® operating either fewer than 243 flights per period for three
consecutive four-month periods or flights with total annual emissions lower than 10,000
tonnes CO, per year are not performing an aviation activity as defined in Annex | of the
Aviation ETS Directive and are therefore exempt from these Regulations.

Exemptions for commercial aircraft operators below the de-minimis threshold means that
they will not have to face the costs of complying with the Regulations that are the subject
of this impact assessment. These exemptions reflect the recognition of the need to ensure
that the EU ETS operates efficiently by minimising transaction costs and other costs
associated with achieving emissions reductions through a market-based measure. In
addition, they are intended to help achieve the aim of not placing undue burdens on
commercial aircraft operators below the de-minimis threshold and therefore minimising the
risk that the Regulations would unduly limit or damage the opportunities for small
businesses.

The de-minimis threshold does not apply to non-commercial operators (however, all flights
performed by aircraft with a certified maximum take-off mass of less than 5,700kg are
exempt®®). Therefore small operators (such as business jets, for example) which operate
flights into or out of EU airports, and are to be regulated by the UK, will be required to
comply with these Regulations. This will impose costs on those aircraft operators, which
may be relatively significant. For example, complying with the Regulations involves some
costs which are set on a flat fee basis (albeit within payment bands, depending on
emissions), such as the annual subsistence charge. Such flat fees are likely to be
relatively more significant for smaller firms within each band than for larger firms.

Aircraft operators will need to invest some resource in familiarising themselves with the
requirements of the Regulations being placed upon them. It is unlikely that small aircraft
operators will be regulatory specialists and therefore they may require more time to
understand new Government Regulations than an average large aircraft operator.

Costs may in some cases be relatively large for small operators compared to larger ones
if, for example, the Regulations would require additional data to be collected, or reporting
mechanisms to be set up, than would otherwise have been the case. Small operators
would, however, be encouraged to comply with the Regulations in a cost-effective way.

It is important to note that the Regulations will apply to operators regulated by the UK in a
non-discriminatory way. The significance of the costs faced by each aircraft operator,
relative to its size, will depend on a range of factors such as the system already in place,
staff time and knowledge and so on. Given the highly varied mix of operator sizes and
business models, it is expected that the impacts will also vary.

Equality Impact Tests

This proposal has been screened for its likely impact (positive or adverse) on the equality
groups and, where required, an Equality Impact Assessment has been completed.

%8 Directive 2008/101/EC defines “commercial air transport operator” as an operator that, for remuneration, provides
scheduled or non-scheduled air transport services to the public for the carriage of passengers, freight or mail.

%9 A full list of exemptions can be found at Annex | (c) to the Aviation ETS Directive, available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L.:2009:008:0003:0021:EN:PDF.
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Human Rights

The proposals include provisions allowing for the imposition of financial penalties for
breach of the Regulations and from 2012 allow for the detention and sale of aircraft as part
of the enforcement regime. Accordingly, these proposals appear to engage fundamental
rights to property (Protocol 1, Article 1) and to a fair trial (Article 6).

The imposition of civil penalties on regulated bodies for breach of regulatory requirements
is permissible as long as the penalties are reasonable and proportionate. There will be a
right of appeal against the imposition and/or amount of any penalty imposed by a regulator
to (as appropriate) the relevant authority — namely the Secretary of State, the Welsh
Ministers, the Scottish Ministers and the Planning Appeals Commission. The appellate
body will be empowered, inter alia, to quash the penalty imposed or substitute a lesser
sum, and will itself be subject to judicial review. This will provide an appropriate right of
access to an independent and impartial tribunal.

The detention of an aircraft under the Regulations would involve the control of the use of
property, and the sale of an aircraft either the deprivation or the control of the use of
property, within the meaning of Article 1 of Protocol 1. The right to property is not an
unqualified right. Deprivation of property in the public interest and subject to the conditions
provided for by law is allowable. Furthermore, Article 1 expressly permits the control of the
use of property in accordance with the general interest, or to secure the payment of taxes,
contributions or penalties. The Regulations contain conditions and safeguards that should
be sufficient to ensure that the power to detain is exercised proportionately. Furthermore,
the exercise of the power of detention is subject to judicial review, and no aircraft may be
sold without the leave of the court.



Annexes

Annex 1 should be used to set out the Post Implementation Review Plan as detailed below. Further
annexes may be added where the Specific Impact Tests yield information relevant to an overall
understanding of policy options.

Annex 1: Post Implementation Review (PIR) Plan

A PIR should be undertaken, usually three to five years after implementation of the policy, but
exceptionally a longer period may be more appropriate. A PIR should examine the extent to which the
implemented Regulations have achieved their objectives, assess their costs and benefits and identify
whether they are having any unintended consequences. Please set out the PIR Plan as detailed below.
If there is no plan to do a PIR please provide reasons below.

Basis of the review: [The basis of the review could be statutory (forming part of the legislation), it could be to review existing
policy or there could be a political commitment to review];

The European Commission must review Directive 2008/101/EC before 1 December 2014. With a view to
informing the Commission's review process, which could lead to proposals to revise the Directive being
brought before the European Council and Parliament, the Government will undertake its own review of the
implementation of the Aviation EU ETS during the course of 2014.

Review objective: [Isitintended as a proportionate check that regulation is operating as expected to tackle the problem of
concern?; or as a wider exploration of the policy approach taken?; or as a link from policy objective to outcome?]

The purpose of the review will be to feed into the European Commission's review of Directive 2008/101/EC.

Review approach and rationale: [e.g. describe here the review approach (in-depth evaluation, scope review of monitoring
data, scan of stakeholder views, etc.) and the rationale that made choosing such an approach]

A full review will be undertaken. In order to feed into the European Commission's obligation to review
Directive 2008/101/EC before 1 December 2014, the Government will need to take account of the following
aspects of the its implementation of the Aviation EU ETS in the review, which are the same as those that
the European Commission is required to consider:

(a) the implications and impacts of Directive 2008/101/EC as regards the overall functioning of the
Community scheme;

(b) the functioning of the aviation allowance market, covering in particular any possible market disturbances;
(c) the environmental effectiveness of the Community scheme and the extent by which the total quantity of
allowances to be allocated to aircraft operators under Article 3c should be reduced in line with overall EU
emissions reduction targets;

(d) the impact of the Community scheme on the aviation sector, including issues of competitiveness, taking
into account in particular the effect of climate change policies implemented for aviation outside the EU;

(e) continuing with the special reserve for aircraft operators, taking into account the likely convergence of
growth rates across the industry;

(f) the impact of the Community scheme on the structural dependency on aviation transport of islands,
landlocked regions, peripheral regions and the outermost regions of the Community;

(9) whether a gateway system should be included to facilitate the trading of allowances between aircraft
operators and operators of installations whilst ensuring that no transactions would result in a net transfer of
allowances from aircraft operators to operators of installations;

(h) the implications of the exclusion thresholds as specified in Annex | in terms of certified maximum take-off
mass and number of flights per year performed by an aircraft operator;

(i) the impact of the exemption from the Community scheme of certain flights performed in the framework of
public service obligations imposed in accordance with Council Regulation (EEC) No 2408/92 of 23 July
1992 on access for Community air carriers to intra-Community air routes

(j) developments, including the potential for future developments, in the efficiency of aviation and in
particular the progress towards meeting the Advisory Council for Aeronautics Research in Europe (ACARE)
goal to develop and demonstrate technologies able to reduce fuel consumption by 50 % by 2020 and
whether further measures to increase efficiency are necessary;

(k) developments in scientific understanding on the climate change impacts of contrails and cirrus clouds
caused byaviation with a view to proposing effective mitigation measures.
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Baseline: [The current (baseline) position against which the change introduced by the legislation can be measured]

The baseline scenario against which the changes introduced by the legislation will be measured is the
scenario in which aviation does not join the EU ETS.

Success criteria: [Criteria showing achievement of the policy objectives as set out in the final impact assessment; criteria for
modifying or replacing the policy if it does not achieve its objectives]

The success criteria for this policy are as follows:

1.) Aircraft operators deliver sufficient emissions reductions internally or through the purchase of allowances
elswhere in the system to meet the cap on aviation emissions.

2.) Emissions reductions are delivered cost effectively.
3.) Emissions reductions are a result of the inclusion of aviation in the EU ETS.

4.) Aircraft operators comply with the requirements of the legislation to enable the efficient functioning of the
EU ETS.

Monitoring information arrangements: [Provide further details of the planned/existing arrangements in place that will
allow a systematic collection systematic collection of monitoring information for future policy review]

Aircraft operators are required by the Directive and the UK Regulations to monitor and report their
emissions annually to the UK regulators.

Stakeholders and enforcers will be consulted as part of the review.

Further information monitoring will be undertaken as necessary and reviewed regularly.

Reasons for not planning a PIR: [If there is no plan to do a PIR please provide reasons here]
N/A

Add annexes here.

44



Annex 2: Competition Impact Assessment Results

Potential implications for competition

A1. When compared to the base case where aviation is not included in the EU ETS, the
Regulations that are the subject of this impact assessment must be considered in the
context of their potential implications for competition in the markets that are directly or
indirectly affected.

A2. The following sections are structured in line with the OFT guidance: "Completing
competition assessments in Impact Assessments" (2007)°.

Affected Markets

A3. All flights departing from or arriving at an airport situated within the EU will be covered by
the EU ETS. However, there will be several exemptions:

. Commercial aircraft operators operating fewer than 243 flights per period for three
consecutive four-month periods, and commercial aircraft operators operating flights
with total annual emissions lower than 10,000 tonnes of CO; per year are considered
small emitters and will be exempt.

. In addition, flights performed by aircraft with a certified maximum take-off mass of less
than 5,700kg will also be exempt®”.

A4. The Directive states that an operator with a valid operating licence granted by the UK will
be allocated for regulation to the UK. All other operators, including those from outside the
EU, will be regulated by the Member State attributed with the greatest estimated emissions
from flights performed by that aircraft operator in 2006, or for an operator who began
operations after 2006, the first calendar year in which they began operating. On this basis,
the UK will be responsible for regulating around 955 aircraft operators.

A5. Given the generally competitive nature of the aviation industry, it is likely that, although it is
the relevant aircraft operators that will be required to comply with these Regulations, there
will be implications for secondary markets, namely air passengers. Paragraphs 124 to 130
in the evidence base above present analysis of the potential impact on passenger fares
when aviation is included in the EU ETS.

Competition Impact

A6. In line with the OFT guidance, the impact of the Regulations on each of the markets
identified has been taken into account by addressing four key questions, relative to the
base case of the aviation sector not participating in the EU ETS.

Direct limits on the number of suppliers?

A7. The extent to which the Regulations would directly limit or increase the number of
suppliers in the market has been considered. Any such effect would only be considered
likely if compliance with the Regulations were to involve:

o the award of exclusive right to supply; or
° procurement from a single supplier or restricted group of suppliers; or

80 Available at http://www.oft.gov.uk/shared oft/reports/comp policy/oft876.pdf.
61 A full list of exemptions can be found in Annex | of the Directive (2008/101/EC), http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L.:2009:008:0003:01:EN:HTML.
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e the creation of a form of licensing scheme; or
e a fixed limit (quota) on the number of suppliers.

A8. None of the Regulations would appear to have elements within them that would directly
limit or increase the number of suppliers.

Indirect limits on the number or range of suppliers?

A9. The extent to which the Regulations would indirectly limit or increase the number of
suppliers in the market has also been considered. Any such effect would be considered
likely if compliance with the Regulations significantly raised the costs (relative to the base
case) of:

o new suppliers relative to existing suppliers;
o some existing suppliers relative to others; or
o entering or exiting an affected market.

A10. Two particular areas have been identified as relevant: the existence of the Special
Reserve and international competition. Each is discussed in turn below.

(i) The Special Reserve

A11. The costs faced by new suppliers relative to existing suppliers are likely to differ,
particularly in relation to the volume of allowances that will need to be bought and
surrendered for compliance. The most significant cost differential that may arise results
primarily from the allocation mechanism, as explained in section 3.1.

A12. The Aviation ETS Directive allows for 3% of allowances to be placed into a Special
Reserve. The Special Reserve will be available to both new entrants and fast-growing
aircraft operators. As explained in paragraphs 28 to 39 in the evidence base above,
aircraft operators who are new entrants (i.e. that began operating between 1 January 2011
and 31 December 2014) or have an annual average compound rate of growth of more
than 18% between 2010 and 2014, would be eligible to apply for free allowances from the
Special Reserve. The allocation of those allowances will be based on activity and will
reflect the benchmarking system used for the initial allocation.

A13. Aircraft operators who undertake flight activity into or out of EU airports after 2012 and
could not therefore apply for free allowances on the basis of 2010 tonne-kilometre activity
would face higher compliance costs (compared to existing operators) as a result of being
required to purchase all the allowances necessary to cover their emissions. Some existing
aircraft operators would therefore have a cost advantage over new entrants. Such a cost
advantage could potentially allow existing operators to offer lower fares and gain market
share from new entrants, or act as a barrier to entry into particular sub-markets. Access to
free allowances from the Special Reserve is therefore intended to counter this potentially
adverse competition effect.

A14. The ability of fast growing aircraft operators to apply for free allowances from the Special
Reserve is also intended to promote competition because it provides for a more level
playing field for those aircraft operators who had a relatively low level of activity in the
benchmark year (such as relatively new aircraft operators), and who would otherwise
therefore have received few or no free allowances.

A15. Although the Special Reserve allows new and fast-growing aircraft operators to receive a
free allocation, they will not actually be entitled to their allocation until 2017. Therefore an
operator that qualifies for a free allocation through the Special Reserve, as a result of
becoming an aircraft operator between 1 January 2011 and 31 December 2014, will not
receive any free allowances to cover its emissions before 2017. An aircraft operator
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A16.

beginning aviation activity in, for example, 2011, will therefore be required to purchase
allowances from auction or on the open market for six years before they will be entitled to
any free allocation. From 2017, an aircraft operator will then receive an allocation for the
final four years, to 2020.

The Special Reserve therefore aims to prevent competitive distortions by removing any
barriers to entry created by the free allocations to incumbent aircraft operators. Without the
Special Reserve, the adverse effects on competition would be likely to be greater.
However, it will not prevent these effects altogether due to the fact that entrants will not be
able to receive any free allocation until 2017. Since incumbent operators will receive free
allocations from 2012, new and fast-growing operators will be at a potential competitive
disadvantage since they will have to cover a larger proportion of the cost of their CO,
emissions.

(i) International competition

A17.

A18.

A19.

A20.

A21.
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The international nature of the aviation industry means that there are potential competition
issues resulting from the regional (i.e. European Union) coverage of the EU ETS. These
may result from the fact that for flights operating into or out of EU airports, emissions of
CO, must be matched by surrendering an equal number of allowances. The cost of those
allowances would need to be met by the aircraft operator in the first instance but, in a
competitive industry such as aviation, it is likely that those costs would be passed through
to passenger fares. Flights that do not arrive into or depart from EU airports would not face
similar cost increases.

Such cost differentials mean that the risk of carbon leakage should be considered. In a
generic sense, carbon leakage refers to the possibility that there is an increase in CO,
emissions from some countries as a reaction to emissions reductions by other countries.
This could broadly mean that activity taking place in the EU with a CO, impact will be
displaced outside the EU.

There are several ways in which carbon leakage could potentially occur when aviation
joins the EU ETS. For example, freight or passenger aircraft that had previously travelled
into, out of, or via the EU, may choose instead to travel on routes that avoid the EU
completely because it is relatively cheaper for them to do so. There would be two potential
consequences of this:

a) the emissions associated with these journeys may still occur but are displaced outside
of the scope of the EU ETS and therefore go unchecked; and

b) EU-based operators may lose revenue and market share to operators who do not
have to fly into or out of the EU.

For example, a flight from Asia to the US can be made via an EU hub airport, or a non-EU
airport. If the fare differential between the two possible options as a result of aviation
joining the EU ETS were sufficient enough to mean that it was now relatively cheaper to
hub via a non-EU airport when otherwise a passenger would have chosen an EU-hub,
passenger demand may shift. If this were in turn sufficient to cause flight patterns to
change such that flights shift to avoid the EU, then this would represent carbon leakage.

For those routes where viable alternative routes through non-EU hubs are available, the
viability of some flights to/from the EU could in some cases be at risk. This is driven by the
reduction in transfer passengers which in the case of some routes, make up a significant
proportion of overall passengers on particular flights. A reduction in flights to/from the EU
could impact on the connectivity of the EU with the rest of the world.



A22.

A23.

A24.

A25.

Participants of the EU ETS that operate long-haul intercontinental flights into and out of the
EU would be more likely to be affected by international competition than aircraft operators
whose operations are mainly within the EU. This is because all flights within the EU will be
subject to similar cost implications, which significantly reduces the risk of competition
effects.

A further risk of carbon leakage could be that EU based operators may choose to relocate
their businesses to non-EU countries to avoid being subjected to the EU ETS. However,
there are likely to be cost and practical barriers to this change. The Commission's Impact
assessment (2006) states that:

"...the analysis concluded that it was highly unlikely that EU or non-EU airlines would
choose to re-locate their hub from being inside the EU to outside the EU. This was
because airlines primarily choose the location of their hub based on the concentration
of economic activity in the surrounding area. In addition, changing a hub is costly".

Freight aircraft may also be at risk from carbon leakage effects in some cases due to the
generally low profit margins and the availability of alternative means of transport over
shorter distances. A risk of leakage may arise if customers shipping freight respond to air
cost increases by transporting goods further by road transport.

It should be noted that there are barriers to international competition and relocation that
are likely to limit aviation’s exposure to carbon leakage, such as whether viable
alternatives to flights via the EU actually exist and whether the change in fares is enough
to make passengers change behaviour to the extent that this impacts on flight movements.

Limits on the ability of suppliers to compete

A26.

A27.

A28.

A29.

A30.

48

This criterion assesses the extent to which Regulations might limit or increase the ability of

suppliers to compete. This is likely to be the case if the Regulations control or substantially

influence:

e the price(s) a supplier may charge;

e the characteristics of the product(s) supplied;

° innovation to introduce new products or supply existing products in new ways;

e the sales channels a supplier can use, or the geographic area in which a supplier can

operate;

the ability of suppliers to advertise their products; or

° the suppliers’ freedom to organise their own production processes or their choice of
organisational form.

In this context, the main impacts of aviation being included in the EU ETS relate to the
compliance costs imposed on aircraft operators.

There are likely to be beneficial impacts as a result of these Regulations in the sense that
because the costs of compliance (in terms of the purchase of allowances) are related to
the volume of emissions, this should provide the incentive for aircraft operators to operate
more efficiently in order to reduce emissions. For example, it may be possible for
operators to better match aircraft to particular routes, given likely load factors and demand,
in order to minimise fuel requirements (and hence CO, emissions).

In addition, these Regulations should provide the incentive for airlines, and therefore
manufacturers, to innovate to improve the fuel efficiency of aircraft and reduce emissions.
In turn, this would reduce the costs of compliance.

Therefore, some aspects of these Regulations are likely to have a beneficial effect on
competition.



Limits on the incentive of suppliers to compete

A31. This criterion assesses the extent to which the Regulations would reduce or increase
suppliers’ incentives to compete vigorously. This is likely to be the case if the Regulations:
o exempt suppliers from general competition law;
o introduce or amend intellectual property regime;
° require or encourage the exchange between suppliers, or publication of information
on prices, costs, sales or outputs; or
o increase the costs to customers of switching between suppliers.

A32. Assessing these factors, it is not likely that there would be adverse effects on the incentive
of suppliers to compete as a result of these Regulations.

Conclusions

A33. This assessment has sought to provide an overview of the potential impacts of the
Regulations on the level of competition between aircraft operators. The assessment
suggests that the most important aspects of the Regulations in terms of their impact on
competition are the operation of the Special Reserve, which helps to reduce the
competitive advantage of incumbent operators over new entrants but does not eliminate it;
the potential for carbon leakage outside of the EU; and the incentive placed on aircraft
operators to reduce compliance costs by reducing their CO, emissions through a reduction
in fuel use, which is expected to improve their competitiveness.
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