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  With reference to SG-MR/6-WP/2 (‘Text’), this paper sets out the position of the 
Aviation Working Group (‘AWG’) for the Sixth Meeting of the Special Group for the Modernization 
of the Rome Convention (‘SGMR’) to be held 26/29 June 2007. It summarises and updates, but does 
not repeat, the various detailed presentations submitted by the AWG to the SGMR. This position is 
limited to the Text, that is, to the modernization of the Rome Convention (acts of unlawful interference) 
(‘Rome Convention’). We reserve our position on the ‘general third-party liability’ text. 
 
  The fundamental criterion against which the Rome Convention must be judged is whether 
it provides a desirable economic outcome given the archetypical facts of the 9.11 incident (‘9.11 Test’). 
At this stage, it would not, and revisions to the Text are needed to ensure that it would. At the political 
level, that result is expected, and, in the final analysis, will speak to ratifiability, a loosely used term 
which means different things to different people. We respectfully take issue with the contrary view that, 
given the passage of time since 9.11 and the absence of a similar aviation incident, more traditional 
thinking, detached from economic and political aspects, applies to the Rome Convention effort. 
 
Core AWG Issues 
 
1.  Liability rules are the subject of the Rome Convention. Yet its purpose is to achieve a 
desirable economic result. That result must (a) adequately compensate victims of certain criminal 
behavior (unlawful interference), while; (b) not penalising the instrument through which that criminal 
behavior was effected (the aviation industry). Article 5(2) of the Text, together with a hard cap on airline 
liability (see point 4 below) and the creation of a viable supplemental compensation fund (as defined in 
the Text, ‘SCM’), is needed to reach that result. 
 
2.  Article 5(2), precluding compensation from so-called other entities, ensures that the 
intended system of compensation works effectively. It filters liability through the party best able to insure 
the risk, albeit in fragile and limited markets (thus the need for a drop-down, see point 5 below). That is 
sound policy in allocating low-probability, high-magnitude risk (such as that associated with oil pollution, 
toxic materials and nuclear damage, where international instruments accept the same basic reasoning). 
It also takes into account and reflects the reality of the aviation and insurance sectors, including the vast 
network of cross-indemnities. It is essential that Article 5(2) be retained, and that amendments to 
Article 19 be made to prevent ‘recourse’ against ‘other entities (in respect of acts for which they would 
not be liable under Article 5(2)). These two elements are inextricably linked, and are needed to satisfy 
the 9.11 Test. The base reasoning for this position on other entities is as follows. 
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Firstly, in principle and as a matter of policy, other entities, such as operators, should not be liable for the 
results of criminal action targeted essentially at the State. The Rome Convention has taken the approach 
of overriding this principle as regards operators on strictly economic grounds: the theory is that airlines 
are best positioned to insure. In exchange, operators receive a hard cap on liability. In short, the grounds 
for overriding this fundamental principle do not apply in respect of other entities;  
 
Secondly, given the well-established pattern of multi-party aviation litigation (see, e.g., the 9.11 litigation 
chart annexed hereto), limiting the liability of operators would directly shift risk to other potential 
defendants. That is inefficient and disruptive, and would inevitably be redressed by cross-indemnities 
back to the operator, effectively breaking their needed liability cap; and 
 
Thirdly, specific considerations applicable to lessors and financiers, on the one hand, and manufacturers, 
on the other, warrant the treatment contemplated by Article 5(2), namely: 
 
a) Lessors and financiers provide financial services, and do not have operational interests. 
The long-standing, core economics of aviation financing places operational risk on airlines. This is 
recognised in most legal systems, as AWG has established in previous submissions. Any other result 
would have the effect of changing the risk / reward equilibrium that has served airlines well, including by 
increasing their costs and indemnification obligations. Over time, it would also impinge on airlines 
operational freedom of action. 

 
b) Governments, not manufacturers, have ultimate responsibly regarding anti-terror design 
/ requirements. That is clearly seen in the contexts of changing rules on (i) access to the cockpit, and 
(ii) the use of anti-missile technology. In the anti-terror design context, manufacturers should, on policy 
grounds, fall within the ‘legislative compliance’ exception to normal liability rules. Article 5(2) is 
essential to ensure that conclusion on an international basis. 

 
In short, as regards lessors, financiers, and manufacturers, Article 5(2) strengthens basic legal rules, 
which would otherwise be strained under a system where only one party (the operator) has its liability 
capped. Under any scenario, litigation incentives would significantly increase under such a system, 
adding costs and inefficiencies, causing the opposite effect of what is intended. 
 
3.  There have been few substantive objections to the above propositions. The main line of 
critique has been that dealing with other entities is ‘too complex’ and could raise ‘ratifiability issues’. To 
the extent that the former is a challenge, it is one to be overcome by the participants in the effort: we have 
the shared responsibility to solve bona fide problems, such as this one. The latter, ratifiability, is a 
conclusion that usually reflects the negotiating position of the person making the statement. Yet, to the 
extent that addressing these important points via the exclusive remedy / non-recourse provisions is more 
expedient than explicit exoneration, AWG would be pleased to work on mutually acceptable, precise 
wording.  As a starting point, the SGRM might consider the following: 
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‘Article 21 - Exclusive Remedy 

The sole and exclusive remedy for damage resulting from an act of unlawful interference shall be against the 
operator, and any action against the operator shall be subject to the conditions and such limitations of liability as 
are set forth in this Convention without prejudice to the question who has the right to bring suit against the 
operator and what are their respective rights.  No claims may be made, or actions brought, against any other 
person, whether under the Convention or in tort, in contract, or otherwise under national law. The foregoing 
shall not apply to claims or actions against a person, acting through its senior management, that commits, or an 
individual perpetrator of, an act with the intention to cause damage resulting from an act of unlawful 
interference.’ 

‘Article 19 - Right of Recourse’ 

(1) {{{{Insert working on recourse by SCM against an operator for intentional type action. Under negotiation.}}}} 

(2) Neither an operator nor the SCM shall have recourse against another person unless that person, acting 
through its senior management, committed, or was an individual perpetrator of, an act with the intention to cause 
damage resulting from an act of unlawful interference.’ 

Other Material Issues 
 
4.  The AWG fully endorses IATA’s position on a hard cap of liability. As noted, that is the 
quid pro quo for its assumption of liability for acts of unlawful interference. Any exception to that basic 
tenet must be (a) very narrowly drawn, focusing on intentionality at the senior management level (rather 
than employee level, since, as a matter of policy in this context, one employee should not be able to 
bankrupt an entire enterprise), and (b) limited to the SCM recourse context, not presented as an exception 
to liability per se. We are working with others in the process to craft narrow wording for consideration. 
 
5.  A key element of the 9.11 Test is whether the Rome Convention will protect victims and 
the industry in the case of a withdrawal or material restriction of war risk insurance. Article 15(3) of 
the Text, the so-called ‘drop-down’ of the SCM, does not achieve that objective. Three elements are 
needed to ensure that it does. Firstly, based on objective criteria, use of the SCM should be mandatory, 
not discretionary. Secondly, triggering the SCM should effect a pro tanto reduction in liability of the 
operator (or other liable party), rather than providing it with ‘financial support’ for its (uninsured) 
obligation. That is needed since the SCM might well be under-funded, meaning, that such financial 
support would not prevent material claims against the operator, and, absent government intervention, near 
certain insolvency in a 9.11 scenario. Thirdly, to provide victims with adequate compensation, the SCM 
must be properly funded or supported, as matter addressed in point 6 below. 
 
6.  Victim protection requires a fully or substantially funded SCM, while fairness to 
operators (and to passengers) requires reasonableness in that funding. In the last analysis, there is a 
tension between these two objectives, which is made more acute (a) without an annual liability cap, 
(b) given the approach to (high-volume) domestic flights (optional), and (c) in the multiple loss scenario. 
In our view, the only way to truly address these competing objectives is to have some form of 
government support for the SCM. This feature remains controversial, as governments wish to avoid that 
level of commitment. Yet, in hard case scenarios, it will be unavoidable. Realistic consideration should be 
given to that prospect. If so, there are several means that might be explored to minimise the level of 
government support, for example, by (i) putting in place a government-supported stand-by line of credit 
from a bank, or (ii) obtaining contingent support from a multilateral lending institution. 
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7.  Another key element of the 9.11 Test is whether domestic flights are included. We 
believe that they should be. The current optional approach in Article 2(2) of the Text, coupled with the 
expressed reasons therefore, raise concerns about the collective intent. One such reason relates to the 
scope of treaties, that is, the extent to which they may properly apply in a ‘domestic context’. Along with 
others, we have noted the counter-examples (plastic explosives treaty). We have also noted the policy 
reasons for including domestic flights: 9.11 was domestic; terrorism is generally an international problem; 
there are international effects of domestic aviation terrorism; and the SCM will depend on domestic flight 
revenue, absent government support. The second such reason – price sensitivity for domestic flights – is a 
topic that needs to be addressed in the overall approach to funding. As has already been mentioned, some 
level of government support is necessary to ease this burden. 
 
 

— — — — — — — — 
 

 
 




